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New York in 1941, when Fritz was so indignant about the 
report. 

1888 Q. Did he ask you to take any action in connec¬ 
tion with any person who had in fact prepared the 
report! A. Yes. He was very irate about Henry Hines 
and wanted to have him left off the service of the company. 

Q. Will you state why he was angry at Henry Hinesjf 
A. On account of Henry’s having filed this report. 

Q. You had not seen the report before that time! A. 
No. | 

Q. But you took responsibility for it; is that correct^ 
A. I did, yes. 

Q. Now, you testified yesterday that you did not regard 
Fritz von Opel as being a bona fide Liechtensteinean citi¬ 
zen; is that correct? A. That is right. 

Q. Will you explain to the Court why you did not regard 
him as such? 

Mr. Ingoldsby: I object. 

Mr Burling: I am merely asking about a question which 
my friend brought out on his own cross examination. 

Mr. Ingoldsby: I was asking him as to what was stated 
in a report 

Mr. Burling: No. If Your Honor please, Mr. Ingoldsby 
also asked him if he did not report Fritz von Opel as A 
bona fide Liechtensteinean citizen. 

The Court: Well, I have an impression he did 
1889 That is my impression. He asked him, and he sai4 
he did not. 

Mr. Ingoldsby: I believe that is right. 

The Court: I suppose his reason might have some bear 
ing on his view. It is not binding on me, of course. 

By the Court: 




Q. You may answer, Mr. Houghland. A. No. You asked 
me why I did not regard him as one? 
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By Mr. Burling: 

Q. That is correct. A. He told me a story of his cap¬ 
ture at Gibraltar and of how he fooled the English with 
his Liechtenstein passport; and I actually did not at that 
time know that when you had a passport, you had citizen¬ 
ship ; and Fritz made no reference to Liechtenstein citizen¬ 
ship; and the German arms were quite triumphant at that 
time, and he seemed to be thoroughly enthusiastic about 
the German effort I had no idea of Fritz taking Liechten¬ 
stein citizenship sincerely. I didn’t know that a passport 
meant citizenship. 

Mr. Burling: That is alL 

Recross Examination 
By Mr. Ingoldsby: 

Q. This particular report, which has not been marked 
or offered, is not the report which Mr. von Opel became 
so indignant about, is it? A. I thought it was; I 
1890 don’t know. 

Q. Well, look it over and see if it refreshes your 
recollection. 

Mr. Burling: If Your Honor please, I asked for the 
document from counsel. I did not see it yesterday. 

Mr. Gallagher: It was not here. 

By the Court: 

Q. Let us find out, if you can tell, whether it is the one 
he was indignant about. A. I don’t believe this report 
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By Mr. Ingoldsby: 

Q. The report that Mr. von Opel was talking about was 
filed prior to the summer of 1941, wasn’t it! A. I think 
so. I believe it was in the summer of 1941. 

Q. In the summer? A. Yes. 

Q. But it was filed prior to the time you and MrL von 
Opel met in New York, wasn’t it? A. Yes. 

Q. That was the report— A. Application for license; 
just like that. 

Q. It was stated in that report that Mr. von Opel trav¬ 
eled on a Liechtenstein passport? A. Yes. 

1891 Q. The reason for the difficulty or for the mdig- 
nance of Mr. von Opel was that he felt the company 

should have reported that he was a Liechtenstein citizen 
rather than make the statement that he traveled on a 
Liechtenstein passport? Wasn’t that what the argument 
was about at the company? A. I never thoroughly did 
understand what his objection to the matter was. 

Q. You did not understand? A. Not thoroughly. 

Q. Bid I understand you to state that even before the 
United States entered the war, this German ownership 
had become harmful to the business of Spur? A. Yes; 
after the freezing took place, it became harmful. 

Q. When did the freezing take place? A. It took place 
in June, 1941. 

Q. Isn’t it a fact that the most profitable year that Spur 
ever enjoyed in the long history of the company was the 
year 1941? A. Yes. 

Q. And the reason, for the most p>art, for the loss fol¬ 
lowing 1941 was the general, overall gasoline shortage; 
isn’t that correct? A. I would say that was the substantial 
reason, yes. 

1892 Q. Now, you say that your motive at that time was 
to free the company from German ownership. Byj “at 

that time” I am talking about, or I assume you were talk¬ 
ing about, the time immediately preceding the entryf of 
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the United States into the war; is that correct? A. I was 
talking about the whole period. 

Q. Of the whole period? A. The war. 

Q. As a matter of fact, you were interested in freedom 
from the Fritz von Opel control or ownership even prior 
to that, weren’t you? A. I don’t recall; no. I am sure I 
would have preferred a different ownership than a Ger¬ 
man ownership, if that is what you are asking. 

Q. That is my question. That was true even prior to the 
date— A. I think it would have been true from the day 
they entered it. 

Q. German ownership, if it existed today, would not 
interfere with the operation of your business substan¬ 
tially, would it? A. I think it would interfere tremen¬ 
dously. 

Q. Why? Today? A. I think so. Do you? 

Q. No, I don’t. I would like to know why you 
1893 think so. 

The Court: I do not think that makes much dif¬ 
ference. 

Mr. Ingoldsby: I do not believe this has been marked. 
Will you mark that, please, Mr. Clerk? 

Do you have any objection to that Treasury report? 

Mr. Gallagher: It is the one he testified yesterday he 
approved after Hines had filed it. 

Mr. Burling: No objection. 

(The Treasury report referred to was marked as 
Plaintiff’s Exhibit 173 and received in evidence.) 

Mr. Ingoldsby: That is all. 

(The witness left the stand.) 

Mr. Baum : We will call Mr. Butler P. Crittenden. 
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Thereupon —Butler Parnell Crittenden was called as 
a witness and, being first duly sworn, testified as follow^: 

Direct Examination 


By Mr. Baum: 

Q. What is your full name, Mr. Crittenden! A. But¬ 
ler Parnell Crittenden. 

Q. Where do you reside, Mr. Crittenden! A. In South- 
bury, Connecticut. 

Q. When were you born! A. November 8, 1889. 

1894 Q. Where! A. In Rochester, New York. 

Q. Will you state briefly for us your education! 
A. I was educated in the public schools of Rochester and 
attended Massachusetts Institute of Technology, wher^ I 
was graduated as a mechanical engineer with a bacheljor 
of science degree. 

Q. Subsequent to your graduation from Massachusetts 
Institute of Technology, what has been your major occu¬ 
pation through the years! A. The engineering phase in 
the oil business. 

Q. About how long have you been engaged in oil engi¬ 
neering or petroleum engineering! A. From 1920 to 1 
Q. What did you do in 1940! A. In 1940 I took a posi¬ 
tion with Leonard Construction Company and the Ci 
Engineer Corps of the Navy in the construction of a fdel 
oil depot at Newport, Rhode Island. 

Q. What is your present occupation, Mr. Crittenden! 
A. I am mechanical engineer with the firm of Westcott & 
Mapes, in New Haven. 

Q. Did you ever do business under the name of Critten¬ 
den Engineering Company? A. Yes. 

1895 Q. When was that company organized! A. |[n 
1931. 

Q. Where were your office located! A. At 420 Lexinjg- 
ton Avenue, New York. 
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Q. Directing your attention to the year 1932, did you 
meet a man by the name of John Cole? A. Yes. 

Q. Where did you meet him? A. In my office. 

Q. Approximately when during the year 1932? A. 
Well, I would say early in the year 1932. 

Q. What happened at this meeting with Mr. Cole? A. 
Mr. Cole called at my office and stated— 

Mr. Ingoldsby: I object. I do not know what this is all 
about, but it seems to me like hearsay, if Mr. Cole is going 
to make some statement. 

Mr. Baum: Mr. Cole acted as, at least, subagent for 
Mr. Hoffacker. Mr. Cole is the man who acquired the 
Spur stock, and Mr. Cole was the instrumentality in the 
enterprise we are coming to in Louisiana, which was also 
an asset of Uebersee. 

The Court: You are going to connect it? 

Mr. Baum: Yes; in fact, I think the answer will dis¬ 
close that. 

The Court: You could not connect him up as 
1896 agent by what he says. Are you going to connect 
him up with intermediate proof? 

Mr. Baum: I believe the proof of Mr. Cole’s activities 
is already in the record, Your Honor. 

Mr. Ingoldsby: I do not believe so. 

The Court: You will have to refresh my recollection on 
that. The rule is that what an agent states is admissible; 
but you can’t prove agency by what an alleged agent 
states; you have to prove it independently. If you can 
connect it up, I will permit it. 

Mr. Baum: I will pass that. I think I can continue. 

By Mr. Baum: 

Q. You had this meeting with Mr. Cole. We won’t go 
into what was said, at this point. Thereafter, did you have 
another meeting with Mr. Cole? A. Yes. 
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Q. Was anyone else with Mr. Cole at that meeting? A. 
Theodore Hoffaeker. 

Q. This meeting was held about how long after the first 
meeting with Mr. Cole? A. My memory is shortly after. 

Q. Where? A. In the same office. 

Q. In your office? A. Yes. 

1897 Q. Did Mr. Hoffaeker have any conversation with 
you at this meeting? A. Yes. 

Q. Will you tell us what he said? A. He stated he was 
an agent acting in behalf of considerable, extended foreign 
funds, and that he was advisory and was looking around 
for potential investments in the oil business. 

Q. Did Mr. Hoffaeker make any reference to the source 
of the funds he referred to? A. Yes. 

Q. What did he say? A. He said that he was agent 
for and adviser to Fritz von Opel, the son of Opel the 
automobile manufacturer in Germany, who had sold that 
company to General Motors. 

Q. I ask you again, Did he say anything about what the 
source of the funds was? 

Mr. Ingoldsby: Just a second. I object. I think that 
question has just been answered. 

The Court: Well, he may amplify it, if there is any¬ 
thing further. 

The Witness: Not beyond the fact that those funds were 
derived from the sale of the Opel Motor Works in Germany. 

By Mr. Baum: 

1898 Q. Did Hoffaeker state what his purpose was in 
coming to see you? A. Yes. 

Q. Will you tell us what he stated? A. He stated t|hat 
Mr. Cole had related to him our opinions on opportunities 
for investing money in the oil business and that he was 
greatly interested, and he suggested that we make a pur¬ 
vey. 
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Q. Did Mr. Hoffacker ask you to do anything! A. Yes. 

Q. What did he ask you to do! 

Mr. Ingoldsby: When was this, please! 

Mr. Baum: It has been identified, if Your Honor please, 
as shortly after the first meeting with Mr. Cole, which 
was early in the year 1932. 

By Mr. Baum: 

Q. Now, I believe the question is, What did Mr. Hof¬ 
facker ask you to do! A. Mr. Hoffacker asked us to fur¬ 
nish him an estimate of the cost of making a survey of 
purchasable crude oil producing properties in the South¬ 
west and crude oil refining properties in the Southwest 

Q. Going back for a moment to your conversation with 
Mr. Hoffacker about those funds, did he say whose funds 
they were! 

1899 Mr. Ingoldsby: Just a second. I think three at¬ 
tempts have been made at that, Your Honor, and 
three times the answer has been made. I object. 

The Court: I will permit him to answer. I will do that. 

Mr. Ingoldsby: May the conversation be placed, then, 
as to time and date! 

Mr. Baum: It has been placed three times, if Your 
Honor please. It is the same conversation. 

The Court: You can straighten it out on cross exami¬ 
nation, if you wish. He may answer. 

The Witness: Yes. He described the funds as funds de¬ 
rived from the sale of the Opel Motor Works in Germany, 
entrusted to the son of the owner, Fritz von Opel, and 
that he was an agent for Fritz von Opel and guided him 
solely in all of his investments in the United States.. 

By Mr. Baum: 

Q. You just said funds entrusted to Wilhelm von Opel! 
A. No, I didn’t say that; funds entrusted to the son by 
the father. 
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Q. Was the father’s name mentioned! A. At that 
meeting, I wouldn’t remember. It was subsequently, but 
it was always the owner of the Opel Motor Works. 

Q. Going back to this report which you said Mr. 

1900 Hoffacker asked you to prepare—or to the survey-!— 
A. Yes, sir. 

Q. (Continuing) did you then undertake to prepare! a 
survey! A. We did. 

Q. Were you paid for undertaking that! A. Yes. 

Q. What was your fee! A. As I remember, we asked 
for and were paid—it was either $12,500 or $15,000. 

Q. Who paid you that sum? A. Theodore Hoffacke 
agent. 

Q. When you say, “we”, do you mean the Crittenden 
Engineering Company? A. Crittenden Engineering. 

Q. Some time thereafter you completed your survey; 
is that correct? A. That is correct 

Q. You submitted it to whom? A. Theodore Hoffacker. 

Q. Will you tell us what happened after you submitted 
your survey or report? A. The report specifically rec¬ 
ommended opportunities for acquiring crude oil produc¬ 
ing properties and also a list of small crude oil refining 
properties. 

1901 Shortly after the opportunity looked so favor¬ 
able, there came under consideration a very much 

larger investment syndicate business proposition that had 
been discussed previously. Involved in that syndicate 
would have been, had it worked out, Theodore Hoffacker, 
Fritz von Opel, and several Chicago investors. 

Q. About when was this consideration of the syndicate 
you have referred to? A. Very early in 1933. 

Q. At the time this syndicate was under discussion, did 
you receive any further information about the funds which 
were to be invested? A. Yes. 

Mr. Ingoldsby: I object. I think he should identify the 
source of the further information. 
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Mr. Baum: First, he has to show if he did receive any. 
The Court: He can answer yes or no and telL 
The Witness: Yes. 

By Mr. Baum: 

Q. From whom did you receive such information? A. 
The Crittenden Engineering Company employed agencies, 
first, to learn more about Theodore Hoffacker; and sec¬ 
ondly, as to the ownership of the funds that Hoffacker 
had stated were in this country. 

1902 Q. At this time did Mr. Hoffacker say anything 
to you about the funds? A. Mr. Hoffacker never 

deviated from the fact that the funds were funds derived 
from the sale of the Opel Motor Works and entrusted to 
the son, Fritz von Opel, by his father, and that he was 
agent 

Q. Did you ever hear the expression "usufruct con¬ 
tract^? A. Yes. 

Q. When did you hear that expression? A. Some time 
later. Some time later, after these business undertakings 
were created; and then I heard it directly from Fritz von 
Opel himself on the trip I made to Germany. 

Q. What happened to this proposal for a syndicate? 
A. The Chicago group decided that they would not par¬ 
ticipate. 

Q. So the matter was dropped? A. Yes. 

Q. At or about that time did you become— 

The Court: Are you going to leave out what was said 
on this trip to Germany? 

Mr. Baum: Yes. Do you wish me to do it now? 

The Court: No. 

Mr. Baum: All right. 

1903 By Mr. Baum: 

Q. At or about this time that the syndicate prop¬ 
osition fell through, did you become associated with a 
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corporation known as Oil Refineries, Incorporated? A. 
After the decision that the syndicate operation would not 
■be carried on, Hoffacker elected and instructed us to sub¬ 
mit to him a management contract pertaining solely to 
the operation of crude oil refining properties which were 
available. That contract was written between Theodore 
Hoffacker, agent, and Crittenden Engineering Company, 
and provision of salaries, earnings participation, and so 
forth, were set forth. 

Q. I believe I asked you about Oil Refineries, Incorpo¬ 
rated! A. Correct. 

Q. Did you ever become associated with such a corpo¬ 
ration! A. Yes. 

Q. Will you tell us when? A. In 1933 a company was 
formed, as I recall it, by the Corporation Trust Company, 
and later—very shortly later—that was a Delaware cor¬ 
poration, and it was reformed in Louisiana as a Louisiana 
corporation. 

Q. And it had its office where? A. In Shreveport, 
Louisiana. 

1904 Q. What was the business of Oil Refineries, j In¬ 
corporated? A. Under its charter, an overall busi¬ 
ness; but essentially that of purchasing and refining 
crude and the sale of refined products. 

Q. Did the corporation own a refinery? A. Yes, it 
purchased one. 

Q. It did? A. At Overton, Texas. 

Q. Who were the officers of this corporation? A. The¬ 
odore Hoffacker, as I recall it, was president; I was a 
vice president; Martin J. Grogan was a vice president] 

Q. Where did the corporation get the funds to buy this 
refinery? A. Theodore Hoffacker, agent. 

Q. How much money was invested in the corporation? 
A. As I recall it, 125—somewhere between $90,000 and 
$150,000. May I state this all occurred in 1933? This was 
15 or 16 years ago. I have no records. If I hesitate, it is to 
try to recollect. 
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Q. Was there any relationship between Oil Refineries 
and Crittenden Engineering Company? A. Yes. 

Q. Will you please tell the Court what that rela- 

1905 tionship was? A. A management contract in which 
Crittenden Engineering undertook to manage—pur¬ 
chase, manage, and consummate the sales of refined prod¬ 
ucts for the corporation Oil Refineries, Incorporated. 

Q. In the year 1933 did you become associated with a 
corporation known as Oil Production, Incorporated? A. 
Yes. 

Q. Will you state who the officers of that corporation 
were? A. The same individuals, Theodore Hoffacker, 
Crittenden, and Grogan. 

Q. Was that corporation formed in the year 1933? A. 
I would say yes, late in—very late in 1933 or perhaps 
early in 1934. 

Q. Will you tell us what was the business of Oil Pro¬ 
duction, Incorporated? A. The purchase and operation 
of crude oil producing properties. 

Q. When you say “crude oil producing properties,” do 
you mean oil wells? A. Yes. 

Q. Was there any relationship between this corporation 
and Crittenden Engineering Company? A There was. 
It—Crittenden Engineering—had a management 

1906 contract. 

Q. Did this corporation purchase crude oil from 
those properties? A. It did. 

Q. How much was invested in the purchase of such 
properties? A. Well, from first to last, in round figures, 
I think between $400,000 and $500,000. 

Q. Where did those funds come from? A. There was 
a change in the financing. Those funds came from—bonds 
were issued in the name of Oil Production, Incorporated, 
and purchased by the Uebersee Finanz-Korporation— 
bonds issued in the exact amount of the expenditure. 

Q. The offices of Oil Production were located where? 
A. In Shreveport, Louisiana. 
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Q. At the time those corporations were organized, had 
yon met Fritz von Opel? A, At the time those corpora¬ 
tions were organized? Yes, I think I met Fritz von Opel in 
the period between the formation of Oil Befineries, Incor¬ 
porated, and Oil Production, Incorporated. 

Q. Where did yon meet Fritz von Opel? A My recol¬ 
lection is that my first meeting with him was either at 
Theodore Hoff acker’s home in Scarsdale or with 

1907 Theodore Hoffacker in Shreveport, at our ofBjces 
there. 

Q. In Shreveport? A. Yes, sir. 

Q. In other words, he was introduced to yon by Theo¬ 
dore Hoffacker? A. Yes. 

Q. Do you remember what Theodore Hoffacker said at 
the time he introduced Mr. von Opel to you? A. Not par¬ 
ticularly, no. 

Q. Now, some time after this meeting with Fritz von 
Opel and the formation of these corporations, did there 
come a time when you were considering selling some of 
the assets of Oil Production, Incorporated? A. Yes, we 
were asked to. 

Q. Who asked you to? A. Theodore Hoffacker. 

Q. Will you tell us under what circumstances and 
he asked you to do that? A. He stated that Fritz 
Opel’s father had become involved with the Nazis in 
way or another and needed funds, and could we 
ute funds. We asked him how much, and he 
round figure of a hundred thousand. 

Q. When was this? Was this a conversation with 
Hoffacker? A. Yes. 

1908 Q. When did this take place? A Well, I 
think in 1934 or 1935.1 know that we had 

several leases and operated them. I therefore think it 
probably in 1935. 

Q. You stated that Mr. Hoffacker asked you to 
some money. What did you reply to him on that 
A. We told him that we would, as I recall it—the 
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way we would have of raising funds would be the sale of 
a crude oil producing lease. 

Q. Did you thereafter sell one of the leases? A. Yes. 
Q. About how much money was raised by that sale? 
A. Well, I think we recovered the cash expenditure on 
the lease and assigned obligations and made some—per¬ 
haps $150,000, I think, or thereabouts. I don’t remember 
the exact sum. 

Q. Do you recall where that money was transmitted? 
A. Well, it was transmitted to the bank in New York and 
exchanged for bonds. 

Q. Exchanged for bonds which were surrendered? A. 
Redeemed bonds. 

Q. Do you remember the name of that bank? A. No, 
I don’t. 

Q. Did you ever have occasion to meet Mr. Fritz 

1909 von Opel in Montreal, Canada? A. Yes. 

Q. Will you tell us approximately when that oc¬ 
curred? A. Oh, I have got to project the thing. Maybe 
1935 or 1936. In the summer of 1936. 

Q. Under what circumstances did you go to Montreal? 
A. Mr. Hoff acker requested that I go with him and Wal¬ 
ter Bayer to Montreal to meet Dr. Hans Frankenberg and 
Mr. Fritz von Opel. 

Q. Where did you go in Montreal when you arrived 
there? A. Well, as I recall it, the Windsor Hotel. 

Q. Did you meet Mr. Frankenberg? A. Yes. 

Q. Had you known him before? A. No. 

Q. Who introduced him to you? A. Why, as I recall 
it, Hoffacker. 

Q. Do you recall what he said when he introduced Mr. 
Frankenberg to you? A. Why, he explained to us that 
Dr. Frankenberg had assisted or was a representative of 
Fritz von Opel and knew his father in many ways. 

Q. Did you have any business discussions with Mr. 
Fritz von Opel and Mr. Hoffacker in Montreal? A. 

1910 Mr. Bayer—at the request of Hoffacker, we re¬ 
viewed the operations of the two companies and 


made projections into the future as to what might be ex¬ 
pected. 

Q. How long did those discussions last? A. Oh, it was 
very brief. As I recall it, it was in the morning. 

Q. How long did you stay in Montreal? A. That one 
day and left that night 

Q. You left that night? A. Yes, sir. 

Q. You were not engaged in business conferences 
throughout the day? A. No. 

Q. Now, directing your attention to the year 1937, did 
you have occasion to make a trip to Germany in that 
year? A. I did. 

Q. Will you tell us under what circumstances that 
came about? A. At Hoff acker’s request, I went to New 
York, and he told me that Fritz von Opel wanted him and 
he wanted me—I mean Mr. von Opel wanted Mr. Hof- 
facker—or Mr. Hoffacker invited me to join a technical 
congress tour of European manufacturing properties;. 

I told Hoffacker that if the corporation was will- 
1911 ing to spend money on that kind of business, I had 
what I considered a very much more useful reason 
for going to Europe. 

Q. What was that reason? A. I had an old friend in 
the oil refinery engineering business in Wichita, Kansas, 
by the name of Fred Koch, of the firm of Winkler & 
Koch; that Koch and I had been investigating the useful¬ 
ness of potential business opportunities in the develop¬ 
ment of the then rather obscure process known as the 
Fischer-Tropp process, which had been developed on| full 
plant scale in Germany. 

Q. By the way, what was this process? A. It was a 
process to synthetically produce gasoline from natjural 
gas or from coal, and Koch’s interest and my interest 
were in the American rights to develop the process of 
manufacturing gasoline from natural gas; and I explained 
to him that Fritz von Opel’s connections in Germany, I 
considered, were valuable to the extent that he could 
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way we would have of raising funds wonld be the sale of 
a crude oil producing lease. 

Q. Did you thereafter sell one of the leases? A. Yes. 
Q. About how much money was raised by that sale? 
A. Well, I think we recovered the cash expenditure on 
the lease and assigned obligations and made some—per¬ 
haps $150,000, I think, or thereabouts. I don’t remember 
the exact sum. 

Q. Do you recall where that money was transmitted? 
A. Well, it was transmitted to the bank in New York and 
exchanged for bonds. 

Q. Exchanged for bonds which were surrendered? A. 
Redeemed bonds. 

Q. Do you remember the name of that bank? A. No, 
I don’t. 

Q. Did you ever have occasion to meet Mr. Fritz 

1909 von Opel in Montreal, Canada? A. Yes. 

Q. Will you tell us approximately when that oc¬ 
curred? A. Oh, I have got to project the thing. Maybe 
1935 or 1936. In the summer of 1936. 

Q. Under what circumstances did you go to Montreal? 
A. Mr. Hoff acker requested that I go with him and Wal¬ 
ter Bayer to Montreal to meet Dr. Hans Frankenberg and 
Mr. Fritz von Opel. 

Q. Where did you go in Montreal when you arrived 
there? A. Well, as I recall it, the Windsor Hotel. 

Q. Did you meet Mr. Frankenberg? A. Yes. 

Q. Had you known him before? A. No. 

Q. Who introduced him to you? A. Why, as I recall 
it, Hoffacker. 

Q. Do you recall what he said when he introduced Mr. 
Frankenberg to you? A. Why, he explained to us that 
Dr. Frankenberg had assisted or was a representative of 
Fritz von Opel and knew his father in many ways. 

Q. Did you have any business discussions with Mr. 
Fritz von Opel and Mr. Hoffacker in Montreal? A. 

1910 Mr. Baver—at the request of Hoffacker, we re¬ 
viewed the operations of the two companies and 
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made projections into the future as to what might b^ ex¬ 
pected 

Q. How long did those discussions last! A. Oh, it was 
very brief. As I recall it, it was in the morning. 

Q. How long did you stay in Montreal? A. That one 
day and left that night 

Q. You left that night? A. Yes, sir. 

Q. You were not engaged in business conferences 
throughout the day? A. No. 

Q. Now, directing your attention to the year 1937, did 
you have occasion to make a trip to Germany in that 
year? A. I did. 

Q. Will you tell us under what circumstances that 
came about? A. At Hoff acker’s request, I went to New 
York, and he told me that Fritz von Opel wanted him and 
he wanted me—I mean Mr. von Opel wanted Mr. Hof- 
facker—or Mr. Hoffacker invited me to join a technical 
congress tour of European manufacturing properties. 

I told Hoffacker that if the corporation was will- 
1911 ing to spend money on that kind of business, I had 
what I considered a very much more useful reason 
for going to Europe. 

Q. What was that reason? A. I had an old friend in 
the oil refinery engineering business in Wichita, Kansas, 
by the name of Fred Koch, of the firm of Winkler & 
Koch; that Koch and I had been investigating the useful¬ 
ness of potential business opportunities in the develop¬ 
ment of the then rather obscure process known as the 
Fischer-Tropp process, which had been developed on full 
plant scale in Germany. 

Q. By the way, what was this process? A. It was a 
process to synthetically produce gasoline from natfural 
gas or from coal, and Koch’s interest and my interest 
were in the American rights to develop the process of 
manufacturing gasoline from natural gas; and I explained 
to him that Fritz von Opel’s connections in Germany, I 
considered, were valuable to the extent that he could 
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probably arrange a meeting between Koch and myself 
and those individuals in Germany who were in a position 
to grant such a license or contract 
Hoffacker apparently thought that was a good reason 
for making the trip to Germany and, as I understood it, 
communicated with Mr. von Opel—Fritz von Opel—and 
it ended up by Mr. von Opel agreeing or stating that he 
would assist us when we went to Germany. 

1912 Q. When did you go to Germany, approximately! 
A. Well, April or May of 1937. 

Q. Who were in the group that went to Germany! A. 
Theodore Hoffacker, Fred Koch, and myself. 

Q. Did you go by ship! A. Yes. 

Q. Do you remember the name of the ship! A. Queen 
Mary. 

Q. Where did you go when you arrived in Europe! A. 
Well, we went to Berlin by Cherbourg and Paris. 

Q. Where did you stay in Berlin! A. At the Bristol. 

Q. Did you meet anyone in Berlin! A. Yes, I met 
Fritz von Opel. 

Q. How long did you stay in Berlin on this occasion! 
A. Upward of a week. 

Q. What did you do while you were there! A. We had 
—we—that is, Theodore Hoffacker and Koch and Fritz 
von Opel and myself—through the instrumentality of Fritz 
von Opel we met with a group who, as I recall it, I thought 
were the directors of the Ruhr Chemie. Now, there is a 
whole long string of words out from here, but it was a 
chemical corporation with a plant in Oberhausen. 

We met with that group, our purpose was stated, and 
subsequently it was arranged that we could or 

1913 would be permitted to visit the plant and talk to 
the plant director and the plant manager. 

Q. Did you do anything else while you 'were in Berlin? 
A. Yes. In the meantime, Mr. von Opel extended every 
courtesy: took us to Potsdam, took us to night clubs, took 
us to galleries, and many points of interest. 
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Q. Mr. von Opel took ) on around Berlin, in other words? 
A. Yes, he did. 

Q. Did he make any comments about Berlin while he 
was taking you around? 


i 

Mr. Ingoldsby; I object. 

The Court: What is the materiality? 

Mr. Baum: Its materiality is that Mr. von Opel has 
testified that he was a great anti-Nazi. I think it is material 
on that point. 

Mr. Ingoldsby: Is the question of Naaiism at all ma¬ 
terial? 

The Court: I do not know that we are going into that. 
Are we? Is it brief? 

Mr. Baum: It is very brief. 

The Court: All right. Go ahead. 

The Witness: He deplored the effect of the Nazis— 
Berlin Nazis, as he called them—on Berlin and described 
to me the changes in the city: They had cut trees 
1914 down along the Unter den Linden; and the Em¬ 
peror’s Palace was shabby; and so it went 

The Court: I think we will take a five-minute recess now. 

(At 11:15 a.m. a short recess was taken. The following 
then occurred:) 


1915 


By Mr. Baum: 


Q. Mr. Crittenden, before we took the recess I 
believe you stated that you had conferences in Berlin and 
had arranged to go to Oberhausen; is that correct? A. 
Correct. 

Q. Did you then go to Oberhausen? A. We wenlj to 
Essen and stayed at a hotel there, and then, as business 
required, went from Essen to Oberhausen. 

Q. And who is “we”? A. Mr. Fritz von Opel, Theodore 
Hoffacker, Fred Koch, and myself. 

Q. And what did you do in Essen or Oberhausen? j A. 
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We met the director, resident director, of the manufactur¬ 
ing undertaking, a Dr. Martin, and his assistants. There 
were a number of these conferences, in the first of which 
we stated what we wished to do, the type of contract we 
wished to develop. 

They would take that under consideration. We would 
return to Essen and then, on notification, go back to Ober- 
hausen. 

Q. How long did you stay in Essen at this timet A. 
Upward of two weeks. 

Q. I see; and during those two weeks you had confer¬ 
ences from time to time with officials of this plantt A. 
Yes, sir. 

1916 Q. Did these conferences concern this Fischer- 
Tropp process you referred tot A. Tropp. 

Q. What was your purpose in conferring on this Fischer- 
Tropp process t A. Koch and I had some knowledge of 
it from technical reviews and individuals who had been in 
Germany in connection with the construction of the plant. 
It was a plant in which there was certain accessory equip¬ 
ment furnished and installed by American companies. 

At that time there was in the United States a great 
drive for additional crude equipment properties—let us 
say crude oil reserves, exploration—with the meager in¬ 
formation we had, the Fischer-Tropp process looked like 
a highly commercial undertaking, inasmuch as there was 
a tremendous amount of natural gas being produced and 
being discovered all in the area in which I operated. 

Q. And what did you propose to do with this process? 
A. Beg your pardon? 

Q. I say, what did you propose to do with this process? 
A. We wanted the development rights of manufacturing 
synthetic gasoline from natural gas. 

Q. By “we,” whom are you referring to in this connec¬ 
tion? A. At that time it was confined solely to 

1917 Koch and myself. There was no solicitation of funds 
from Fritz von Opel 
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Q. Did you conclude these negotiations in Oberhausenf 
A. We concluded negotiations there. 

Q. And what was the conclusion of these negotiations? 
A And were subsequently notified that there were Ameri¬ 
can interests that had those rights. They, therefore, cotild 
not write a contract with us. 

Q. Now, while you were in Essen, what was the relation¬ 
ship between Mr. Fritz von Opel and Mr. Theodore Hoffi- 
acker? A. Poor, growing to bad. 

Q. What do you mean by your answer? A Well, tne 
conversations between Mr. von Opel and Hoffacker wejre 
in German, which I do not understand sufficiently to have 
followed them, but Hoffacker would be very abusive, very 
dominating, and leave the room and later recite to me this, 
that, and the other thing. I could best describe it, he con¬ 
sidered Fritz von Opel a play boy, an incompetent, and 
that if it had not been for him, Hoffacker, Mr. von Ojiel 
would have lost his shirt. That was always his expression 
—that he considered Mr. von Opel very ungrateful. 

Now, over the period—-When I say it went from poor 
to worse, I recall driving back from Oberhausen and We 
came to a railroad crossing and a very violent argument 
occurred as we crossed the railroad crossing, ai|d 
1918 Mr. Hoffacker flourished his walking cane at him 
and then got out on the street and got in the car 
again. I don’t know what it was about, but it was noisy. 

Q. While you were in Essen did you have occasion tfo 
have dinner with Mr. von Opel? A. Oh, yes, nearly eveijy 
night. 

Q. Did you have dinner with him on the day of this 
incident in the car you referred to? A. Yes. 

Q. Will you tell us about this dinner? A. Well, we re¬ 
turned to the hotel, and Hoffacker was very angry and 
would have nothing to do with Mr. von Opel, and, as I 
recall it, he and Koch went off to dinner together, and 
Mr. von Opel and I had dinner. 

Q. And what was‘the discussion between you and Mr. 
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von Opel! A. Well, after dinner I asked Fritz von Opel 
what his relationship was to Hoffacker, and I also asked 
him who owned the funds and how he was operating. 

Now, to give you a very general description, he told me 
that he was entrusted with the use of a considerable 
amount of money by his father under what he described as 
a usufruct contract and, in a general way, he had the handl¬ 
ing of the funds and accounted back to his father; and 
also at that time related that he had a cousin, whose 

1919 name I do not recall, who was operating under a 
similar usufruct contract with funds entrusted to 

the cousin by Fritz von OpePs unde. 

In response to my question about Hoffacker—and I think 
the question was properly put—here we were in business 
with Hoffacker, agent—little knowledge of the background 
—and at that dinner he told me that his father was very 
much exercised as a result of a report that his father had 
caused to be made as to who Hoffacker was and what 
kind of an individual he was, and apparently the report was 
adverse, and Fritz said that his father was very much 
concerned, was very angry that he was associated with 
Hoffacker. 

Q. Was the name Frankenberg mentioned at this con¬ 
versation at the dinner? A. I don’t recall whether it was 
or not. Frankenberg—I had met him in Montreal, and his 
name ran through the thread of the story. I gained the 
impression that Dr. Frankenberg at that time was acting 
in behalf of his father and had assisted Mr. Fritz von 
OpePs father on many occasions and in many ways. 

Q. Now, at the conclusion of these negotiations in Ober- 
hausen, where did you go? A. I went to London and 
then to the north of Ireland, where a cousin lives. 

Q. Now, at this conversation with Mr. von Opel in 
Essen, I believe you said that he testified that he 

1920 had the use of the funds under a usufruct contract; 
is that correct? A. Well, I will have to reword 

it. He stated to me that the funds had been entrusted to 
him for investment and handling. 
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Q. By whom? A. By his father, under what he called 
a usufruct contract. 

Q. Had you ever heard of a usufruct contract before? 
A. No, and I subsequently asked the lawyers to look it 
up, and the definition of it was so vague that none of us 
knew definitely what a usufruct contract was; but I gained, 
from what Mr. von Opel’s conversation with me was, ithat 
his own compensation was derived from the profits oij the 
handling of these funds. 

Q. Now, you say you went to Ireland? A. Yes. 

Q. Did you eventually return to the United States? I A. 
Yes. Then I met Hoflfacker and Koch in London and we 
proceeded to Southampton and sailed for the United 
States. 

Q. Do you remember how you returned to the United 
States? A. You mean the name of the vessel? 

Q. You came by boat? A. Oh, yes. We sailed firom 
Southampton on The Cunard Line. 

1921 Q. Is there any circumstance which enables you 
to fix approximately when you returned to | the 
United States? A. Yes. 

Q. What was that? A. Either the first or second day 
at sea, a ship paper carried the account of the burning of 
the Hindenburg, a dirigible, at Lakewood. Hoffacker jwas 
very much exercised. It took us back to Oberhausen, wliere 
he wanted the three of us to buy tickets on the Hinden¬ 
burg and go back on it, and I remember Mr. von Orel’s 
counseling me to keep my feet on the ground and takje a 
boat. 

Q. Now, after your return to the United States w l ere 
there any negotiations or discussions concerning a Con¬ 
solidation of the companies you were interested in? j A. 
Yes, there was. 

Q. And with whom were those negotiations conducted? 
A. On return to the United States—In that year, as I 
recall it, business was pretty good, and Walter BayerJ of 
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the firm of Bayer and Clauson, who were auditors—they 
were auditors for Uebersee and they were auditors for the 
described other undertakings in which Mr. von Opel was 
operating—Bayer came to Shreveport on his usual—I 
forget—quarterly or semi-annual audit, and he stated he 
thought—he always referred to them as the Germans— 
would prefer that the operating companies, Oil 

1922 Refineries and Oil Production, to be consolidated 
with three properties in which Grogan and Critten¬ 
den had the ownership, a small refinery with its pipeline 
in Arp, Texas, a larger pipeline in the east Texas field, and 
a refinery in Shreveport, and he requested that we give 
consideration to it; and, in general, an agreement was 
reached in which Grogan and Crittenden were to determine 
earning capacity, asset value, and that the same factors 
would be developed with Oil Production and Oil Refineries, 
to the end that an agreement would be reached having all 
the properties that were consolidated into one operating 
company, in which Grogan and Crittenden would have a 
financial interest, in addition to the management contracts. 

Q. What form of a financial interest? A. Stock owner¬ 
ship. 

Q. And what was the name of this enterprise in which 
Grogan and Crittenden had the ownership? A. There was 
a small refinery at Arp, Texas, known as the Trio Refining 
Corporation, the Centera Pipelines, and the De Soto Crude 
Oil Purchasing Corporation, and Rhodesia Oil Refining 
Corporation. 

Q. And the proposal was to consolidate these corpora¬ 
tions which you have just named with Oil Refineries and 
Oil Production? A. Yes, one corporate interest. 

Q. Now, you said that you agreed with Mr. Bayer 

1923 to evaluate your interest and he would evaluate the 
other interest? Was anything done in that connec¬ 
tion? A. Yes, it was done. 

Q. And what happened? A. Bayer notified us—notified 
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me, or he notified Grogan and me, that the Germans woijild 
like to have us come to Switzerland, complete the trans¬ 
action, and we went 

Q. You went to Switzerland? A. Yes. 

Q. When did you go to Switzerland! A. July or August 
of 1937. 

Q. And where did you go in Switzerland! A. The Baijir- 
au-lac HoteL 

Q. Where is that located? A. At Zurich, Switzerland. 

Q. Who went on this trip to Switzerland? A. Mr. a&d 
Mrs. Bayer, Mr. Charlton Lyons, Mrs. Crittenden, and my¬ 
self. 

Q. And whom did you meet when you went to Zurich? 
A. I met Fritz von Opel and Dr. Hans Frankenberg. 

Q. And how long did you stay in Zurich? A. Oh, 
would guess the better part of three weeks. 

Q. And what took place while you were there? 
There were discussions held in the offices of Frankenberg 
and Gaeng. Usually there was present Fritz v<j>n 
1924 Opel, Walter Bayer, Hans Frankenberg, and myse 
Q. Did these conferences take place every da; 
A. Yes, in general they did, except for periods in whi<j:h 
Frankenberg was out of town. 

Q. And where did these conferences take place? A. In 
Frankenberg’s office. 

Q. Do you remember where that was? A. Yes; on—it 
is Peterstrasse Street or Peterstrasse Square, I remember. 

Q. What was the subject of these conferences with the 
parties you mentioned? A. Well, the conferences started 
out with a review of the financial statements, earning power, 
asset value, of each of the business entities involved^ 
Bayer—I, representing Grogan and Crittenden, and Bayqr 
as auditor, representing Oil Refineries and Oil Production, 
and also Bayer in a most general way representing each 
group—he and I having worked over these figures during 
the transatlantic trip and had arrived at some indices or 


A. 


f. 

r? 


1240 


factors by which we might conduct negotiations or sub¬ 
sequent division of ownership. 

Dr. Frankenberg did most of the questioning. Many of 
the questions were referred to Mr. von Opel. 

So the negotiations were carried on until we reached an 
agreement, near the end of the visit, on respective owner¬ 
ships, and a general formula as to how we would 

1925 carry on the consolidation of the ownerships of the 
property into one corporation. 

Q. And was this consolidating corporation to operate 
with the same capital? A. No. I, representing Grogan and 
Crittenden, asked that considerable additional working 
capital be put into the venture. 

A very large part of the working capital of the refin¬ 
ing and the pipeline properties had been furnished to the 
use of gross sales funds derived from a sales contract 
which Grogan Oil Company had with these companies. It 
was more or less of a quick turnover of funds and a credit 
relationship, and this was all explained to Dr. Franken¬ 
berg. 

He recognized that we were operating under the influ¬ 
ence, perhaps, of a large amount of money that did not 
exist. We knew we were, and we wanted more funds put 
in the company; and at that juncture in the proceedings, 
Dr. Frankenberg said that he would like to see the Grogan 
Oil Company’s sales contracts extinguished and work out 
some different agreement. The company had its own sales 
department. 

Now, further along the financial aspect of those discus¬ 
sions was the principle of whether the company should ex¬ 
pand or retract. I recited to the group what I thought were 
many opportunities still to buy crude oil producing prop¬ 
erties, which is the one thing I counseled. 

1926 We had considerable valuable crude oil property 
in the ground that the company owned in the East 

Texas Field. There was a promise of an early and marked 
increase in crude oil posted prices, and there was certainly 
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or- 
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the thought of a great many members of the industry that 
the day was not far off where the posted price of crude 
would be doubled. 

Now, as a result of those discussions, I took the position 
that—there was one part of the discussion in which there 
was consideration of selling the crude oil properties £nd 
taking the profits, which I stated would be very large, and 
that the company would then be a refining pipeline com¬ 
pany, without any crude oil reserves, insufficient fuijds, 
and I thought that it would not survive. 

The net result of the meeting was an agreement asj 
how we would share the ownership in a consolidated < 
poration, an indication of new funds to be put in, and 
structions to me to go back to the United States and survey 
the market towards investing additional funds in crijide 
oil producing companies. 

Q. An indication of new funds from whom? A. To 
put up by the Germans. 

Q. Who said that they would put up funds? A. Well, 
Dr. Frankenberg and Mr. von Opel, under the gene 
provisions of the agreement—“In consideration of 
solidating, we will.” Nothing in writing; verbal. 
1927 Q. Were all these conferences in Zurich held jin 
Frankenberg’s office? A. Well, as I recall, all but 
one, and there was some technical matter regarding the 
accounting practices, crude oil reserve, depletion reserves, 
building labor and expense, and such items that he was 
not familiar with, and he did not feel very well, and we 
went to the Dolder Hotel, and Bayer explained it to me. 

Q. Was Mr. von Opel present at the Dolder Hotel? 

I don’t think so. I don’t remember. 

Q. What circumstances enable you to be certain that 
the conferences were held in the office of Mr. Frankenberg? 
A. Put that question again. 

Q. I will withdraw the question. 

How is it you happen to remember this office of Dr. 
Frankenberg so well? A. Well, unlike American—many, 
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I suppose, American offices—in a city as important as 
Zurich in Switzerland, on Peterstrasse either Square or 
Street, a building with flowers on the window sills—you 
went in. There was a little push button elevator that looked 
like a comic opera landaulet, all in pink satin brocade; 
went upstairs; went to offices there which were great high 
doors and a little peephole like this. You pushed the but¬ 
ton and a girl looked through the hole, and you 

1928 went in; and the offices were quite ornate. 

He had some very valuable paintings there on 
the wall and behind the door. 

The first impression of an American coming out of 
Arkansas, Texas, Louisiana, to an office of that type—I 
suppose that is what registers in my mind. 

Q. Did you have any conversation with Mr Franken- 
berg about those paintings? A. Yes. I kind of chided him 
on having—they were Degas originals, and Dancing Girls, 
Montemart—well known—and I sort of chided him on hav¬ 
ing them concealed behind the door. 

Q. And did you have any other conversation with Frank- 
enberg at this time? A. Yes, I did. I asked him very 
frankly what his relation was to Fritz von Opel and the 
business; and his reply was very simple and direct. 

He said that he represented Fritz von Opel’s father on 
many occasions in many places for many years and was 
assisting his father. 

Q. Now, at the conclusion of these conferences in Zurich, 
did you have any conversation with Fritz von Opel? A. 
Yes. 

Q. Will you tell us what that conversation was? A. 
Well, he indicated satisfaction with the idea that 

1929 Dr. Frankenberg was willing to consider spending 
more money in crude oil producing properties. 

He told me that Dr. Frankenberg had assisted his father 
out of great trouble, and related to me the Nazi nonsense— 
that was the first time I knew about it—where his father 
had been fined a sum, as I recall it, something like $400,000, 
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and we had contributed part of the funds and Dr. Frank- 
enberg— 

Mr. Ingoldsby: I did not hear the last part. 

The Witness: I say, Dr. Frankenberg had been instru¬ 
mental in supplying the remainder. 

By Mr. Baum: 

Q. After these conferences in Zurich terminated, where 
did you go? A. We went to Frankfurt and took a boat 
on the Rhine to Cologne, stayed there a little while, an<jl 
did some sightseeing; then took the train from Cologne 
to Amsterdam and Rotterdam—that is, Mrs. Crittenden, 
Mrs. Lyons, and' myself—and went to London, and the 
Bayers left us in Paris. 

Q. Did you then return to the United States? A. Theiji 
we returned to the United States; Mr. and Mrs. Baye^ 
by separate transportation than we did. [ 

Q. In the same year, 1937, did you have occasion tc 
meet Mr. Frankenberg again? A. Yes. 

Q. Where did you meet him and approximately 
1930 when? A. Well, I met him in the fall of 1937 at 
the Plaza Hotel in New York City. 

Q. Was anyone else present when you met him? A. At 
that meeting, no. 

Mr. Gallagher: May I interrupt just a moment? Mr. 
Baum, I think you are confused on your dates. The meet¬ 
ing was in 1938. 

Mr. Baum: I think the witness will testify what his 
recollection is. 

Mr. Gallagher: I believe he has testified in 1938. You| 
said, “in the same year did you have occasion to see Dr. j 
Frankenberg?” And then you say in 1937. 

The Witness: No; I testified in the year 1937 
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Mr. Gallagher: I am sorry. 

The Witness: My testimony has been confined to two 
trips, one to Germany and one to Switzerland, in the year 
1937. 


By Mr. Baum: 

Q. You stated you met Mr. Frankenberg in the Plaza 
Hotel in New York? A. Yes. 

Q. How did you know Frankenberg was in New York? 
A. Well, again, I received notice from Bayer that Dr. 
Frankenberg and Fritz von Opel would be in New York, 
and I went up there. 

1931 Q. And you met Frankenberg? A. And I met 
Dr. Frankenberg, yes. 

Q. Do you remember where you met him? A. Yes. It 
was in the afternoon and we had tea or a cocktail in the # 
Palm Room. He did not like music, so we went out there 
and sat in the Palm Room. 

Q. What conversation did you have with Dr. Franken¬ 
berg on that occasion? A. He told me he was greatly 
distressed with the changing conditions in Europe, that 
he had to consider his responsibility to investors who he 
represented who had their funds in different countries, 
and some of them in the United States, and he felt he 
ought to stay as liquid as possible, and that he was going 
to review the whole situation, in view of the Zurich meet¬ 
ing, and would go back to Europe and then return, and 
he particularly at that meeting told me that he wanted to 
divorce Hoffacker from our business undertakings. 

Q. Was the name Ulrich mentioned in this conversa¬ 
tion? A. Yes. Then he told me he had an old friend who 
he thought very highly of named August Ulrich, and that 
he was going to ask Mr. Ulrich to represent him and ask 
for cooperation with him. 

Q. By the way, where was this Palm Court you men¬ 
tioned located, or Palm Room? Was it in the hotel? A. 
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Yes; on the ground floor of the hotel- 

1932 Q. Of the Plaza Hotel! A. Plaza Hotel. 

Q. Now, did you see Frankenberg again on that 
same visit to New York! A. Yes. 

Q. When did you see him! A. Well, I think the same 
evening he and Fritz von Opel invited Mrs. Crittenden and 
myself for dinner, and we had dinner at the Plaza. 

Q. Was there any business discussion at this dinner! 
A. No; purely social 

Q. After this New York meeting what did you do! I A. 
Returned to Shreveport 

Q. Was anything done about the consolidation of the 
companies! A. Yes. The consolidation of the companies 
went ahead promptly upon the return of all of us to New 
York, I would have said quite early—it was started quite 
early in September of ’37. 

Q. When would you say that the consolidation was ac¬ 
complished! A. Well, late *37 or early ’38. There was a 
lot of detail to it. 

Q. And under what name were these enterprises 

1933 consolidated! A. Hurricane Petroleum. 

Q. Now, directing your attention to the year 1938, 
did you meet Frankenberg in 1938! A. Yes. 

Q. Where did you meet him! A. In Shreveport. 

Q. What discussions did you have with Frankenberg in 
Shreveport! A. Well, he and Mr. von Opel were th^re 
together, and we reviewed—made a forecast of opera¬ 
tions, and Dr. Frankenberg was utterly candid in stating 
that he wanted to get in a more liquid position, and [he 
asked that we sell sufficient properties in order that the 
bond money of funds owed by Uebersee could be redeemed; 
and Mr. von Opel stated that that was his point of vie|w, 
and he regretted that the situation changed. 

Q. Were all the assets to be sold! A. No. 

Q. Will you tell us what the proposal was! A. No;j a 
fair enough proposal was put. Sell sufficient of the salable 
assets to redeem the bonds, the remainder of the proceeds 
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of the sale to remain in the company for two purposes, to 
pay obligations and to provide working capital. 

Q. Were actions taken as a result of this discussion? 
A. Yes. 

1934 Q. And what happened? A. Some months later 
the crude oil producing properties in the East Texas 

Fields were sold, the bonds redeemed, part of the funds 
distributed to pay debt and part for working capital. 

Q. The payments for redemption of the bonds were 
made to whom? A. Well, I don’t recall the name of the 
bank, but it was made to a bank or a trustee. 

Q, What was the total amount of the proceeds of this 
sale of property, approximately? A. I think the gross of 
the sale was about $1,450,000. There might have been 
$300,000 worth of outstanding bonds. This is memory—16 
years ago. 

Q. By the way, shortly before you mentioned the name 
of Ulrich. What office did he hold in this corporation? A. 
He took—Hoff acker’s resignations were accepted, and Ul¬ 
rich was an officer in Hoffacker’s capacity and without 
salary. 

Q. Did he succeed Hoff acker as president? A. As I 
remember it, he did. 

Q. Now, did you remain associated with Hurricane 
Petroleum Corporation? A. No, not for very long. Mr. 
Ulrich and I did not get along at all, and his public utter¬ 
ances and his behavior in Baton Rouge and in 

1935 Shreveport destroyed every vestige of credit we 
had, and I took him to task on the subject, and he 

asked for my resignation, and I told him I would give it; 
and I cabled Fritz von Opel at Kampen Sylt between the 
time that Ulrich asked for my resignation and the time 
I gave it and told him that Ulrich’s utterances were such 
that the local banks refused any further financial support, 
and got an answer that he was powerless to assist. 

I then tendered my resignation. 
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Q. When did yon tender that resignation! A. Well, 
in the middle of *38. 

Q. Middle of ’38! A. Yes. | 

Q. Did yon ever have any farther bnsiness dealings 
with Fritz von Opel after yonr resignation! A. No. j 

Q. Did yon ever have farther bnsiness dealings with 
Mr. Frankenberg after yonr resignation! A. Bnsiness 
dealings! 

Q. That is right A. No. 

Q. Did yon ever see either of them again! A. Yes. I 
called on Dr. Frankenberg in his office on Broad Street 
purely a social call, based on meeting Isadore Kresel I in 
a camp in Maine. 

1936 Q. When was this! A. I guess ’40. 

Q. 1940! A. Yes. 

Q. Now, directing yonr attention again to the year 1938, 
did yon ever have any discussions with Fritz von Opel 
concerning hydraulic pumps! A. Yes. 

Q. Will yon tell ns what those discussions were! |A. 
As I recall it, at the date of the last meeting in Shreve¬ 
port with Dr. Frankenberg and Mr. von Opel, he relatied 
to me that the German government had requested his 
father or himself to consider the construction of two 
types of manufacturing plants, one a plant to manufac¬ 
ture light structural buildings and the other to manu¬ 
facture radiators, and there was involved in each hydrau¬ 
lic pressing equipment; and I gave him, as I recall it, 
the name of some American manufacturers of hydraulic 
systems. 

Q. Did you also have a discussion with him about flash 
welding! A. Yes, and gave him the name of a group in 
New York who had perfected the flash welding process of 
manufacturing paper-thin copper radiators. 

Q. Were you told what these radiators were for! 

As I recall it, it was part of a German national 

1937 scheme, maybe a Strength Through Joy movement. 
They were going to manufacture low-priced auto- 
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mobiles. They were going to produce low-cost housing. 
Each of these ventures would have been dovetailed into 
that national move. 

Q. The radiators were for the housing? A. I guess so. 

Q. Now, did you have any discussions in the year 1938 
with Mr. Fritz von Opel concerning drilling equipment? 
A. Yes; the same visit 

Q. The same visit? A. He told me that he had an inter¬ 
est in aluminum ore bearing properties in Hungary. Labor 
was very cheap. The problem was to get more ore out, 
and he would like to inspect American building equipment. 

I made arrangements with one of the local companies 
to show him a star drilling machine and a core drilling 
machine and, as I recall it, furnished the names of cor¬ 
porations with New York addresses which could give him 
details as to cost, and so forth. 

Q. Did you have any further conversations with him as 
to this aluminum property in Hungary? A. Oh, yes; 
both him and Dr. Frankenberg. There was a general dis¬ 
cussion—going back to Europe, and I was going to take 
a walking tour with the Doctor, and Fritz was going to 
drive me to Hungary. 

1938 Q. To Hungary? A. Yes. 

Q. For what purpose? A. To show these ore 
mines. He told me they shipped quite a lot of ore to 
Germany, they did not get money for it and his father did 
not like it very much. 

Q. Did you have any discussion in the year 1938 with 
Mr. Fritz von Opel about income taxes? A. Yes. He sug¬ 
gested to me that there would be a very substantial in¬ 
come tax payable by Grogan and myself. 

He suggested that we might take meager profits in the 
company, take title to funds in Switzerland, avoid payment 
of the tax. 

Nothing was ever done beyond commenting on it that 
I did not think he appreciated how far reaching the Gov¬ 
ernment would be in looking for those taxes. 
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Mr. Baum: You may inquire. 

Mr. Ingoldsby: Bead me the last question and answer. . 

(The last question and answer were read by the Re¬ 
porter.) 

Cross Examination . 

By Mr. Ingoldsby: 

Q. Mr. Crittenden, I want to ask you about the first 
occasion when you met Mr. von OpeL Will you state the 
date as nearly as you can recall it? A. Let’s see. I would 
say in the spring or summer of 1933. 

1939 Q. Spring or summer of 1933, and I believe that 
you stated you met him either in Shreveport, Louisi¬ 
ana, or in New York City; is that correct? A. No; in 
Scarsdale. 

Q. Scarsdale. Let me refresh your recollection. Didn’t 
you meet him in Shreveport, Louisiana? A. Yes, many 
times. 

Q. I mean the first time. A. I made the statement that 
I can’t remember whether I met him in Hoffacker’s house 
in Scarsdale first or in Shreveport first. I don’t recollect. 

Q. Do you remember that he was driving a yellow 
Mercedes car when you first met him? A. I remember 
he had such a car in Shreveport. It broke down. 

Q. Because it broke down? A. Well, it broke down aijid 
there was a great local furor in getting that car under 
way again. 

Q. A very flashy looking car, wasn’t it? A. Yes, arid 
Fritz looked funny to that public. He had a beret and 
funny looking clothes. It all looked funny to the Southerner 
in Shreveport. 

Q. And that was in 1933, wasn’t it? A. As I remember 
it, it was. 

1940 Q. Wasn’t it the occasion when you first met Mr. 
von Opel? A. I don’t recall whether I met him in 

Scarsdale first or in Shreveport first. 
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Q. Where did he go from Shreveport when he left? Do 
you know? A. Now you have refreshed my memory. I 
am going to change the date. I think it was quite late in 
’33 that he was in Shreveport. 

Q. In fact, it was in the winter, wasn’t it? A. Because 
he and Hoffacker started off and they got stranded in the 
hills of Alabama some place. That created another furor. 
There were blankets around their heads. They skidded. We 
got telephone calls. 

Q. When was that? A. Very late in ’33 or early in ’34, 
* but suffice it to say that it was cold enough to create ice 
on the road. 

Q Did you ever see that car again? A. I never saw it 
at any time. 

Q. I see. A. I heard about it, but I never saw it. 

Q. You are presently employed with a firm named West- 
cott and Mapes; is that correct? A. That is correct. 

Q. A civil engineering firm? A. Yes, consulting 
1941 engineers. 

Q. Where are their offices? A. Their office is at 
109 Church Street, New Haven, Connecticut. 

Q. When you first became acquainted with Mr. Hoffacker 
you were engaged in business for yourself; is that correct? 
A. That is correct. 

Q. Did you close this business when you went with the 
von Opel oil properties? A. No. 

Q. That business remained open? A. Yes, for several 
years, until this consolidation of all of the properties into 
the Hurricane Corporation. Then all of the interest owned 
by Crittenden Engineering was purchased and the company 
liquidated and, I think, extinguished. I am not sure of the 
latter. I know it ceased to operate under the name of Crit¬ 
tenden Engineering. 

Q. In what year? A. I would have said in ’37. 

Q, What finally became of the Hurricane properties? 
A. I don’t know; went to bankruptcy. 


1251 


Q. They did go into bankruptcy, didn’t they? 4- ^ 
understand. I wasn’t there. 

Q. At that time was the Grogan Oil Company 
1942 merged with Hurricane? A. Never. 

Q. That was not? A. Never, to my knowledge^ 

Q. Did the Grogan Oil Company go into bankruptcy, 
too? A. Not to my knowledge. 

Q. Begarding your first meeting with Hoffacker, with 
relation to*Mr. von Opel, I believe it was your testimony 
on direct examination that Hoffacker told you that fae 
was an adviser, an agent, of Fritz von Opel; is that cor¬ 
rect? A. Yes. I 

Q. And it is your further testimony that he never deb¬ 
ated from that statement; is that correct? A. Never. I 
Q. The first employment you had concerning Fritz von 
Opel or Crittenden was to conduct this survey of oil 
properties in the Southwest; is that correct? A. Now, 
your question again? 


Mr. Ingoldsby: Bead it. 

(The last question was read by the reporter.) 


The Witness: No. 


By Mr. Ingoldsby: 


Q. Was it? A. No. 

Q. What was the first development? A. It was bej- 
tween Theodore Hoffacker, agent, and Crittende^ 
1943 Engineering. j 

Q. Yes. I was asking you the purpose of the first 
employment of the Crittenden Engineering firm. A. Wa^ 
to make a survey of potential investments in the oil busi-j 


ness. 


Q. When did you first meet Mr. Bayer? A. I met— 

Q. Just your best recollection. A. Well, as I recall it, 
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I did not meet Bayer until operations of Oil Refineries, 
Incorporated had been established and the first andit made. 
I would think maybe that is ’33 or ’34. 

Q. I believe that yon said that Bayer usually referred to 
the owners or the boss, or whatever it may be, as the 
Germans; is that correct? A. Usually the Germans. 

Q. Was that customarily the term applied? A. Yes. 

Q. And did you use that term also? A. Yes. 

Q. And that term never designated any particular Ger¬ 
mans, did it? A. Hoff acker and von Opel. 

Q. That was what was generally understood— 

1944 Hoffacker and von Opel? A. Yes. 

Q. Is that what you generally understood by the 
term “Germans”? A. It was loosely used, yes. In the 
daily conduct of business, it was the Germans. 

Q. What was vour understanding of that term? A. Beg 
your pardon? 

Q. What was your understanding of that term? Was it 
Hoffacker and Fritz von Opel? A. Well, my more specific 
understanding of that term was that Fritz von Opel had 
had entrusted to him by his father a considerable sum of 
money, was handling those funds through a usufruct con¬ 
tract, and that Theodore Hoffacker was agent for Fritz 
von Opel, and that Fritz von Opel did not breathe, move, 
or talk without his permission and his advice. 

Q. Now, how did you get all that impression? A. Well, 
Hoffacker’s utterances were so preposterous that we had 
them looked up. This was no idle talk. He made him out 
an incompetent play boy and that he would have gone to 
the wall— 

Q. That was in 1937? A. No; ’33, ’34, ’35, ’36, and ’37, 
the whole time. 

Q. And that was the general tenor; is that correct? A. 
Always. 

Q. Finally, Fritz von Opel and Hoffacker had a 

1945 break, didn’t they? A. I don’t know. 

Q. Don’t you know about that? A. No, sir. 
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Q. You do not know anything about any difficulties be¬ 
tween Hoff acker and von Opel? A. Yes. I know one in¬ 
stance in which Hoffacker told me that he was what I wals 
pleased to term going to blackmail Fritz, and he told me 
his whole plan in New York, and he wanted me to join 
in it, and I said I would have nothing to do with it. 

He tried to persuade me to join him in it, and I wen[t 
down to the steamship he was sailing on, and he took me 
downstairs to the cabin, and he told me all about it; anji 
I told him no, I would have nothing to do with it; and jl 
went back and reported to Walter Bayer the name of the 
ship and the cabin number that Hoffacker had sailed on 
and the purpose of the trip. 

That is the first and last and altogether that I know— 

Q. Well, then, you did know about difficulty between 
Hoffacker and Fritz von Opel, didn’t you? A. Well, after 
he had related to me a blackmailing expedition, I tools 
action, sure. 

Q. You stated that the impression you gained, you 
gained as a result of your knowledge of the usu- 
1946 fruct contract; is that correct? A. The usufruct 
contract? 

Q. Yes. A. Yes. 

Q. Will you explain what you understand the usufruct 
contract to be? A. In this case—I will confine it to thi£ 
case— 

Q. All right. A. Fritz’s father— 

Q. Let me start at the beginning. 

_ i 

Mr. Burling: Let the witness finish, please. If Youi* 
Honor please, counsel interrupted the witness. 

The Court: All right. Let him complete his answer. Thei 
ask him another question. 

Mr. Ingoldsbv: Well, I would like to start at the begin¬ 
ning by asking him what he understands by usufruct be¬ 
fore we start talking about usufruct contracts. 
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Mr. Burling: May I respectfully request that the witness 
be permitted to finish his previous statement which he 
started and which he interrupted. 

The Court: Proceed. 

By Mr. Ingoldsby: 

A. My understanding—my personal understanding? 

1947 Q. Yes. A. Oh, the obvious thing. The use of the 
fruit of the proceeds. I don’t think it means any¬ 
thing. Based on what Fritz told me, it was quite clear. 

Q. All right. What was that? A. That a considerable 
sum of money derived from the sale of the Opel Motor 
Works and in one of the banks in New York had been en¬ 
trusted to him by his father to be invested and to be 
handled; that his agreement with his father was specified 
under what he described to me as a usufruct contract; that 
his living expenses and traveling expenses and sporting 
expenses, and so forth, were derived from the earnings and 
the proceeds of the use of these funds; and that Theodore 
Hoffacker was his agent, subsequently much to the concern 
of his father—my understanding. 

Q. That was your understanding? A. Yes, sir. 

Q. From what Fritz told you? A. From what Fritz told 
me and from what Hoffacker represented to us. 

Q. Did you ever see the gift agreement? A. No, sir, I 
never saw any agreement. Listen, let me cut it all short 
and quick. I recite to you my memory of conversations. 

Q. I appreciate that this is many years ago. I am not 
trying to trip you on any details. I am simply ask- 

1948 ing if you saw any agreement. A. No. That was 
described to me as the usufruct contract. 

Q. At the time that you had that discussion did you ever 
hear of 20 percent and 80 percent—those figures? A. No, 
sir, no percentages. 
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Q. You did not? A. No, sir. 

Q. No percentages? A. No percentages. All I understood 
with respect to partition, that Fritz derived his income 
from the proceeds, profits of the handling of this fund, j 

Q. I want to ask you a question about the conferences 
which you have described in Zurich, Switzerland, regarding 
the oil company mergers. A. Yes, sir. 

Q. Will you state again, please, when it was you went 
Switzerland? A. Well, July or August of 1937. 

Q. And did I understand you to state that you spent 
about three weeks in Switzerland on this occasion? A. I 
think SO. 

Q. And were you in conference during that entire period 
of time? A. No; no. We were in conference nearly 
1949 all of the time that Dr. Frankenberg was there, an]d 
there were periods that he was absent, and during 
one of those periods it was long enough to take an auto¬ 
mobile tour through Switzerland, which was recommended 
by Mr. von Opel, and we took it, went through parts of 
Switzerland and into Italy. 

Q. What is your best recollection at the present time as' 
to the length of time that you actually spent in Switzer¬ 
land? A. Actually spent in Switzerland. I think the bet¬ 
ter part of three weeks. 

Q. And how many conferences would you say you had 
•that period of time with Fritz von Opel? A. About ted, 
twelve. 

Q. You think maybe ten conferences? A. Yes. 

Q. And was Frankenberg present at each of those con|- 
ferences? A. Yes. 

Q. Frankenberg was present? A. Put it this wayL 
Fritz von Opel was present in all but one, which was held 
in the Dolder Hotel on a very technical matter concerning 
accounting. 

Q. All of the rest of the conferences were held in the 
offices of the board room of the Adler Bank, were they not? 
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A. Oh, now, I don’t know about that. All I knew I 

1950 was, I was in Frankenberg’s and Gaeng’s office on 
Peterstrasse. I don’t know anything about those 

offices of the bank. 

Q. You mean Frankenberg? A. Frankenberg. 

Q. Was not Frankenberg’s office in the bank? A. I don’t 
know. I really don’t know. I was directed where to go, 
given an address, and went there. It was in the offices of 
Frankenberg and Gaeng. 

Q. Now, with reference to the time that you spent there, 
I am going to ask if this will refresh your recollection. 
I am going to ask you to assume that the following dates 
and places that I read to you come from the notes of Bayer 
and Crittenden. 

On July 29,1937, you arrived in Cherbourg. On July 30 
you arrived in Paris and left for Switzerland on the same 
day. On July 31 you arrived in Zurich. August 1 was a 
Sunday, so nothing was done, and on the 2nd, 3rd, 4th, and 
5th there was a business conference on each one of those 
days, and August 6th, 7th, 8th, and 9th were spent in an 
auto trip through Switzerland, and that on August 10 you 
returned to Zurich, and on August 11th and 11th you left 
Zurich. A. It sounds reasonable. 

Q. Would that sound about right to you? A. Yes. 

Q. So the only time that was actually spent trans- 

1951 acting any business was August 2nd, 3rd, 4th, and 
5th. Would that be about correct? A. Well, I would 

have thought, by the nature of things, that we probably 
concluded our business the last day or two days that we 
were there. 

Mr. Ingoldsby: Your Honor, I have a subject that I am 
going to go into at some length. Does Your Honor plan on 
recessing for luncheon? 

The Court: Can’t you use the remaining time? 

Mr. Ingoldsby: Yes, I can. 
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By Mr. Ingoldsby: 


i 

Q. I want to ask you about your trip to Germany in the 
summer of 1937. Will you tell us, please, when it was thit 
you left the United States? A. You mean the exact date? 

Q. No; approximate date; the month. A. Well, wait ja 
minute. Can you recall the date of the Coronation of tl|e 
King of England? 

Q. I most assuredly cannot. A. Well, I am in a bad fi?. 
We sailed on the QUEEN MARY on a date that we could 
get a passage. It was very crowded on account of the 
Coronation. I would have said April or May, but I can’t 
remember—wait a minute. We spent two weeks, three 
weeks, another week—that’s four weeks— and wanted to 
get home—well, let’s guess at April. 

1952 Q. Now, where did you first go in Europe? A. 
Cherbourg and Paris. 

Q. Did you meet Fritz von Opel there? A. No, sir. 

Q. When did you first meet von Opel? A. The day fol¬ 
lowing, in Berlin. 

Q. And how long a time did you spend in Berlin on that 
occasion? A. As I recall, the better part of a week. 

Q. And what was the purpose of spending the week ifi 
Berlin? A. Well, there was time consumed in arranging 
the conference date with the directors, the officials of thife 
chemical corporation. 

Q. Where were the conferences to be? A. Wherever 
Mr. von Opel could arrange that they would be, and they 
were held—the first conference, the director group, was 
held in Berlin. 

Q, And where did you go from Berlin? A. We went to 
Essen. 

Q. And did you confer in Essen on the same topic ‘oil 
which you conferred in Berlin? A. I have already testi¬ 
fied that the conferences with the chemical group were held 
in their manufacturing plant offices at Oberhausen. We 
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stayed in Essen because there was a hotel there. 

1953 Q. And Oberhausen is near Essen, isn’t it? A. 
Yes; not far away. 

Q. What was it you were trying to accomplish by these 
conferences? A. We wished to develop the American 
rights—or, rather, we wished to consummate a contract 
to develop the American rights for manufacturing gasoline 
and other petroleum products synthetically under the 
patents and process rights of the so-called Fischer-Tropp 
system. 

Q. And that was a patented process to do what? A. 
Synthesize gas to liquid hydrocarbon. 

The Court: I suppose this is a good place to stop. 2 
o’clock. 

(At 12:30 p. m. a recess was taken until 2 p. m.) 

1954 Afternoon Session 

(The trial was resumed at 2 p. m., upon the ex¬ 
piration of the recess.) 

Thereupon, Butler Parnell Crittenden resumed the 
stand and, having been previously duly sworn, testified 
further as follows: 

Cross Examination (Continued) 

By Mr. Ingoldsby: 

Q. Mr. Crittenden, we were talking about your trip to 
Germany in 1937. What was the result of that trip from 
the standpoint of whether or not you ever acquired the 
process you went there to investigate? A. We did not ac¬ 
quire it. 

Q. Was that your final judgment in the matter? A. No. 
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We were notified by Mr. von Opel that the Ruhr Chemie 
had a contract or other arrangements, or prior contractual 
arrangement, with an American concern. 

Q You mentioned this morning that the crude oil pro¬ 
ducing properties which were first owned by Oil Produc¬ 
tion, Incorporated, and later by Hurricane, were sold for 
about $1,400,000; is that correct? A. That is my remem¬ 
brance. 

Q. Did you approve of this sale, or did you feel thajb it 
should be kept and new capital added? A. I very 

1955 strenuously took the position that if the company was 
going to continue, they should not sell those prop¬ 
erties. 

Q. You felt that the investment in those properties was 
a very good investment; is that correct? A. It had proven 
itself, and its potentialities, in my opinion, were very great. 

Q. Returning, again, for a moment to your meeting in 
Zurich in 1937, did you mention some properties, in connec¬ 
tion with that visit, which you and Grogan owned at the 
time of the Zurich meeting? A. Yes. 

Q. Will you give me the names of those? A. Trio at 
Arp, Texas, and a small pipeline in conjunction with it; 
and DeSoto Crude Oil Purchasing Corporation, a pipeline 
system. 

Q. What was that last one? A. DeSoto Crude Oil Pijir- 
chasing Corporation. 

. Q. What was the value of those properties at the ti^ne 
of your meeting in 1937 ? A. Well, I don’t recall now. 

Q. Just give us your best estimate. A. A couple lof 
hundred thousand dollars. Now, I take that as a rank, 
ancient memory. 

Q. Now, who owned that? You and Grogan to- 

1956 together? A. Yes. 

Q. Are you able to give us an estimate of wnat 
those properties would be worth today? A. Three or four 
times their value based on increased costs, reproductive 
costs, earning value, and so forth. 
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Q. Would that also be based upon the potential which 
some of those properties had at the time and which have 
been established by virtue of the passage of timet A. 
What do you meant 

Q. 1 am referring to the output of the oil-producing 
properties. A. I have not included any oil-producing 
crude oil properties in this estimate. You asked for the 
properties owned by Grogan and Crittenden. 

Q. That is right. A. None of them were crude oil pro¬ 
ducing properties. 

Q. Did you own any crude oil producing properties t A. 
No. 

Q. Now, with reference to the properties which you men¬ 
tioned just before, that is, Trio and DeSoto— A. Yes. 

Q. (Continuing) did those properties go into the merger 
which ultimated ended as Hurricane or which ultimately 
became Hurricane ? A. As I remember it, they did. 
1957 Q. What did you receive in exchange for those 
properties? A. Our management contract and, 
roughly, about a 22 to 25 per cent interest—stock interest— 
in the company. 

Q. A 25 per cent interest in the newly formed Hurricane; 
is that correct? A, Yes. 

Q. Did Hurricane operate successfully for a time? A. 
Yes. 

Q. After Mr. Ulrich was put in charge of the Hurricane 
Corporation, did the company then get into difficulties?* 
A. Immediately. 

Q. What year was that? A. 1938. 

Q. Can you give us the approximate month? A. Oh, let 
us say in the middle of the year, Mr. Ingoldsby. 

Q. About the middle of 1938. Do you feel that the reason 
that the company got into difficulty in the middle of 1938 
was a lack of capital? A. I do. 

Q. You do feel that was it? A. That was one reason, 
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and it was—the principal reason was Mr. Ulrica’s 

1958 behavior and utterances. The banks we did business 
with came to us and said, “We can’t go with you ajay 

longer,” 

Plans that we had, that were quite near fruition, which 
was principally a pipeline to pipe gasoline from seven or 
eight refiners in the East Texas fields and two or three re¬ 
fineries in Shreveport to the Mississippi River, which was 
our only way out at that time in marketing our goods 
competition with refineries farther north. We needed 
reduce our costs of transportation, and he just flatly, ajjiy 
time the subject came up with those jointly—conjointly-[— 
interested in the matter—he will have a good deal to do with 
it. 

Q. So you feel that the failure of Hurricane was partial¬ 
ly due to Ulrich’s personality? A. No, not his personality. 

Q. Well, his actions? A. What he said; what he did. 

Q. Do you feel that the situation might have been dif¬ 
ferent with regard to Hurricane had you continued in thie 
management of the Hurricane company? A. Personallyjl 

Q Personally. A. No change. The harm had been don^. 
They had sold the producing properties. There were 

1959 not the operating funds to continue the company. 

Q. My question is, if you had been in charge of 
the company, and if Mr. Ulrich had not been put in charg^, 
do you feel that the result would have been different? A. 
Yes. 

Q. In other words, you feel that the company probably 
would not have gone through difficulty? A. I feel this: 
that I probably could have completed negotiations for capi¬ 
tal to acquire the pipeline and to do other things without 
the obstruction of Mr. Ulrich. 

Q. Now— A. Now, let me explain the extent to whicty 
this was done and the earnestness which was displayed^ 
Approximately ten small companies, subscribed, oh, $20,000 
to $40,000 to make a survey of markets reachable by pipe¬ 
line and water in the Mississippi Valley, our natural water-j 
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way. The report was very favorable and, in addition to 
that, the venture was considered very favorable by two or 
three of the large companies who at that time were con¬ 
vinced that there was a war coming along and would have 
liked to have seen the whole thing consolidated into a pic¬ 
ture of normal flow of goods at the lowest rates. 

Q. I see. A. Now, that survey was completed, and the 
several members involved were ready to go ahead, 

1960 and we did, with a company as reliable as White- 
Weld Company. 

Now, Mr. Ulrich’s stampeding around—he did not know 
what he was talking about—or he did—introduced a situ¬ 
ation in which nobody would touch anything. 

Q. I see. Generally speaking, the whole Ulrich situation 
was unsatisfactory from the standpoint of the operation 
of Hurricane; is that putting it succinctly! A. No, I don’t 
believe it was. I think that the operation of the company 
with Ulrich as an officer—that its chances were gone. I 
think his behavior, at least prior to becoming an officer, 
sealed the story. 

Q. Now, with reference to similar types of oil enter¬ 
prises during the immediate pre-war period and the war 
period, practically all of those enterprises operated profit¬ 
ably, didn’t they? A. Yes, all that I—now, wait a minute. 
Put your question again. That is very broad. 

Q. I say that, generally speaking, the immediate pre¬ 
war period and the war period was a period of great pros¬ 
perity for the oil industry, wasn’t it? A. Tremendous. 

Q. Wouldn’t it be a fair statement to say that if this 
property had continued in operation the way you antici¬ 
pated, it is reasonable to assume that this property also 
would have become a very successful operation? 

1961 A. Yes, and far beyond any estimate that I would 
give you, in view of the fact of the value of crude 

oil reserves in the ground and the posted price of crude 
oil—the crude oil reserves in the ground together with the 
posted price of crude which ensued. 
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Q. I see. So— A. Each fact far in excess of any pre¬ 
diction or estimate I made to Dr. Frankenberg or Mr. von 
Opel. 

Q, Are you in a position today to make an estimate |of 
what those properties would have been worth today? A. 
No, I am not 

Q. Would it be a fair statement to say they would be 
worth several times what they were then worth? A. In 
my opinion, yes. You are talking about the properties in 
Hurricane before Hurricane divested itself of crude <j>il 
reserves? 

Q. Yes, sir. A. That is right 

Q. Now, instead of that happening, Hurricane got into 
great financial difficulty and went bankrupt, didn’t it? A. 
Yes. 

Q. As a result of that bankruptcy, you personally lost, 
together with the others, didn’t you? A. Everything. I 
turned in everything that I had. 

Q. You lost everything that you had? A. In the 
1962 company. Everything. I turned in my stock and toc)k 
Grogan’s note for $40,000. He was indebted to tlje 
company. They owed me 18,19, or 20. 

Q. So, all told, how much do you feel you actually 
in Hurricane? A. You mean if they had yielded? 

Q. First of all, I wanted to ask you just the 
things as they happened, how much did you lose? A. 
lost, I guess, $300,000—$500,000. 

Q. You feel, do you, that had things been different, 
had the property been properly managed, it had a 
potential; isn’t that correct? A. No. 

Q. You do not feel that? A. No. I have only one 
ing. If the crude oil properties had not been sold, and 
additional capital had been put in, everybody would 
made an extremely large amount of money. 

Q. So the potential that was lost was in fact 
greater— A. When they sold the producing properties, 
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tangible asset on which you could raise money at a bank 
for working capital to carry on your business. 

Q. Are you through! A. Yes. 

1963 Q. I did not mean to interrupt you. Go ahead if 
you have not finished your answer. A. I only make 

one more comment. The language used to Mr. Ulrich, 
which he did not understand, was always this: with this 
amount of money, we can buy this number of barrels of 
crude. And I took exception to it. The language used was 
they might buy that number of barrels a day of current 
production. They could not replace the asset value, the 
East Texas crude producing properties, that were in the 
ground and not producing. They could not have been re¬ 
placed at that time. As a demonstration, they were sold, 
as I recall it, for $1,450,000. 

Mr. Ingoldsby: Thank you, sir. 

Mr. Baum: No questions, Your Honor. 

(The witness left the stand.) 

Mr. Burling: We will call Miss Magdalena Schoch. 
Thereupon, Magdalena Schoch was called as a witness 
and, being first duly sworn, testified as follows: 

Direct Examination 

\ 

By Mr. Burling: 

Q. Miss Schoch, where were you born? A. I was born 
and raised in Germany. 

By the Court: 

1964 Q. How do you spell your name? A. S-c-h-o-c-h. 
My first name is M. Magdalena. 
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By Mr. Burling: 


Q. Of what country are you presently a citizen? A. I 
am a citizen of the United States. 

Q. Did you acquire citizenship by naturalization? A. 
Yes, by naturalization in 1943. 

Q. Prior to that time you were a citizen of Germany? 
A. Yes. 

Q. Are you a member of any bar? A. I am a member 
of the Bar of this Court. 

Q. When were you admitted to the bar? A. I was ad¬ 
mitted to the bar in 1947. 

Q. Going back to Germany, will you state briefly wh£^t 
education you had in Germany? A. After elementary 
school and high school, I took a four-year law course in the 
law faculties of the Universities of Wurzburg and Munich, 
and I received the degree of doctor of laws. 

Q. So you are entitled to be called Dr. Schoch if you s^ 
wish; is that correct? A. Well, if you like; I prefer to be 
called Miss Schoch. 

Q. But are you entitled to be called “Doctor”? A. 
Yes. 

1965 Q. After you received your doctor’s degree, what 
did you do next? A. I became research assistant 1 6 
Professor Mendelssohn-Bartholdy in the law faculty of the 
University of Hamburg, Germany. 

Q. In addition to being research assistant to Professor 
Bartholdy, did you occupy any other position with the facul¬ 
ty at the University of Hamburg? A. I was appointed 
lecturer in the university; and in 1932, after having filled 
the usual requirements, I became a member of the law 
faculty with the title of Privatdozent. 

Q. Did you hear Professor Kaufmann testify in this 
Court? A. Yes, I did. 

Q. Did you hear him testify that he had become appointed 
a Privatdozent in the Swiss University? A. Yes. 

Q. Did you hear him testify that that was a rank be- 
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tween an assistant and an associate professor in this coun¬ 
try? A. Yes; that is what I would say. 

Q. You agree with that? A. Yes. 

Q. That is the academic rank— A. It is the 

1966 German equivalent of the Swiss. 

Q. Is that the academic rank which you held at 
the faculty at the University of Hamburg? A. Yes. 

Q. Did you organize anything under Professor Mendels- 
sohn-Bartholdy? A. I organized an institute for compara¬ 
tive and international law, together with Professor Men- 
delssohn-Bartholdy, and we also organized cabinet studies 
in that particular field. 

Q. Going back to the time when you were made a mem¬ 
ber of the faculty at the University of Hamburg, will you 
state, if you have any personal knowledge, whether any 
other woman in the history of Germany had ever been made 
a professor of law in a German university before you had? 
A. As far as I know, I was the first one to attain that 
status in a law faculty. 

Q. Up until the time you left Germany, do you know of 
any other woman was ever made such? A. No. 

Q. Will you state whether you taught any particular 
field of law; and if so, what? A. I taught conflict of laws, 
comparative law, also some fields of German law, such as 
a course which gave a general introduction in the 

1967 civil law of Germany, and a course in bankruptcy; 
at one time also a course on jurisprudence. 

Q. You did not become a member of the bar in Germany, 
did you? A. No, I did not 

Q. When did you come to the United States the first 
time, and under what circumstances? A. I first came to 
the United States in the fall of 1934 under a research 
fellowship of the Eockefeller Foundation. 

Q. At the time you accepted the research fellowship of 
the Rockefeller Foundation, did you intend to emigrate 
from Germany, or did you intend merely to come here on a 
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trip and then return to Germany to live? A. I came here 
on a visitor's visa. I intended to return to Germany. a[s a 
matter of fact, this was one of the conditions of the Rocke¬ 
feller grant. 

Q. Specifically, did you return to Germany at the termi¬ 
nation of the grant? A. Yes. 

Q. Before you left Germany, did you make or file any 
paper, or did you cause to be filed any paper, with the 
German police authorities? A. I don't remember whether 
I personally filed it or whether my mother, with whom I 
lived at the time, filed it; but I know that—I remem- 
1968 ber that a so-called abmeldung was filed with tjhe 
police authorities in Germany, because I was leaving 
for one year. 

Q. Will you state what an abmeldung was, who was re¬ 
quired to file it, and under what circumstances? 

Mr. Boland: I think we should wait until Miss Schoch 
is qualified to testify on German law. There are a few 
questions that I wish to ask her. . j 

Mr. Burling: Certainly. I took it up in the middle of 
her qualifications because it came in that she personally 

filed one. I withdraw the question. j 

I 

By Mr. Burling: 

Q. What did you do while you were in the United States 
under the Rockefeller fellowship in 1934? A. I visited 
various law schools in this country with the particular 
purpose of studying methods of teaching conflict of laws 
and a more general purpose of studying the American sys¬ 
tem of conflict of laws. 

Q. How long did the fellowship last? A. One year. 

Q. After that was over, what did you do? A. I returned 
to Germany and resumed my duties at the University ojf 
Hamburg. 

Q. Did there come a time when you again left German 
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A* I left Germany in the fall of 1937 when an im- 

1969 migration visa and came to this country. 

Q. Without going into details, will you state brief¬ 
ly why you left Germany in 1937! A. I left Germany be¬ 
cause I was opposed to the Nazi regime and was not will¬ 
ing to compromise with the regime. 

Q. When you arrived in the United States—or before 
that, where did you go when you left Germany! A. I 
came directly to the United States. 

Q. Where did you go in the United States! A. I first 
went to stay in Buffalo, New York, and I spent one year 
studying and doing research work of my own until the fall 
of 1938. 

Q. Then where did you go! A. Then I went to the Har¬ 
vard Law School, where I had otbained a position as re¬ 
search associate. 

Q. While you were research associate at the Harvard 
Law School did you work with any particular professor! 
A. I worked mostly with Professor Irwin Griswold, who 
is the present dean of the Harvard Law School. I taught 
in his seminar—on various seminars—on conflict of laws 
and comparative law. 

Q. That is, you and the present dean of the law school 
jointly carried on a seminar in conflict of laws; is that 
right! A. That is correct. 

1970 Q. How long did you remain at Harvard! A. I 
remained at Harvard for five years. 

Q. Was there any other woman on the faculty of the 
Harvard Law School, by the way, when you were there! 
A. No, there wasn’t. Frankly speaking, I wasn’t on the 
faculty; I was associated with the faculty. 

Q. Does Harvard have a library of foreign law mater¬ 
ials! A. Oh, yes; Harvard Law School has a very exten¬ 
sive library on foreign law. 

Q. After you left Harvard, what did you do next! A. 
I was appointed to a position in the Office of Economic 
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Warfare in Washington, which later was reorganized into 
the Foreign Economic Administration. I first was a c6n- 
snltant on German law in the Reoccupation Division of the 
Office of Economic Warfare. 

Q. At the end of your employment by the FEA, what was 
your position? A. I was a section chief in the property 
division of the FEA; and during the last month I was acft- 
ing division chief. 

Q. You were acting division chief of what division? A. 
Of the property division of the German branch of FEA. 

Q. Did your duties in that connection involve any 

1971 matters involving German law? A. Yes; my work 
was mainly concerned with German law. 

Q. Following your departure from the FEA. where did 
you go next? A. I left FEA in December, 1945, and went 
for a brief employment with the Practicing -Law Institute 
in New York. 

Q. And after that? A. After that I came to the Depart¬ 
ment of Justice at Washington as a foreign expert in the 
Claims Division. 

Q. What did you do after that? A. At present I am afla 
attorney in the Office of Alien Property. 

Q. Your duties were transferred from the Claims Divi¬ 
sion to the Office of Alien Property; is that correct? A. 
Yes. 

Q. You are presently an attorney in the litigation branch 
of the Office of Alien Property? A. Yes. 

Q. Have you ever published any books or articles on 
legal subjects? A. Yes, I have. .i 

Q. In what languages? A. In the German language ip 
Germany, and in the English language in this coup- 
try. 

1972 Q. Have you ever testified as an expert witnes^, 
as an expert on German law, before? A. Yes, I 

have. 

Q. Will you state in what courts? A. In the state court: 
of California—in two state courts in California—in the 
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Federal Court at Miami and in Federal Court in Boston— 
Federal District Court in Boston. 

Q. Now, will you go back to the question of the atomel- 
dung— 

Mr. Boland: I have a few questions 1 should like to ask 
this woman on qualifications. 

The Court: All right. 

By Mr. Boland: 

Q. You stated you are a member of the Bar of this Court, 
Miss Schoch? A. Yes. 

Q. And that you are not a member of the bar of any other 
court; is that right! A. That is right. 

Q. You are not admitted to practice in Germany? A. 
No. 

Q. Not admitted to practice at all in Germany? A. No. 

Q. In those cases in which you have testified as 
1973 an expert, what was the nature of your testimony? 

A. The testimony was concerning, in the California 
courts, the question of the German inheritance law and 
German foreign exchange control law. 

In Miami my testimony was on foreign exchange—Ger¬ 
man foreign exchange control legislation. 

In Boston I testified on certain aspects of German patent 
law. 

Q. Your qualifications seem to indicate that you spend 
most of your time in conflicts of law—international conflicts 
of law. A. Conflict of laws and comparative law, I would 
say. 

Mr. Boland: I should like to call upon the Government 
to give the nature of this woman’s testimony in respect 
of expert testimony. 

Mr. Burling: If Your Honor please, it is a matter which 
I think will take perhaps three hours of testimony. 
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Mr. Boland: Just briefly the nature in which you are 
expecting her to testify and the subjects to be covered^ 

Mr. Burling: In relation to the German law of usufnict, 
in relation to the German law on foreign exchange; also 
in relation to how the German courts would construe the 
instrument which is Plaintiff’s Exhibit 5, which plaintiff’s 
law expert, Professor Kronstein, has testified to at sqch 
length. There are various other topics; that is the 

1974 most significant. 

Mr. Boland: I think, Your Honor, we shall have 
to object to her qualifications on the ground that she is 
not qualified to practice law in Germany. 

The Court: I do not think that would be necessary. 

Mr. Boland: I think it would be an important element. 

The court: Nonadmission to practice might be taken 
by a lawyer here in this country to mean that one might 
know more law than all of us. 

Mr. Boland: That may well be. 

The Court: She evidently has had a pretty good back¬ 
ground of study and experience in German law. I think 
certainly on foreign exchange she is an expert. She l^as 
qualified on that. 

By The Court: 

Q. What has been your experience in regard to the study 
of these usufruct provisions? What has been your expelri- 
ence along that line? A. Well, my own study and my 
own teaching experience. 

Q. You had that up in connection with comparative 
law studies? A. Oh, yes, yes. 

Q. In other words, you made these comparative lhw 
studies, and you studied conflict of law’s in connection 
with that? A. Yes, Your Honor. 

1975 The Court: I think she has made out a prii^ia 
facie case as an expert. 

Mr. Boland: I will keep that in mind. 
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The Court: It may be later on that you can argue she 
does not know as much as others. We will see about that. 
But I think she has made out a prima fade case as an 
expert I will permit her to testify. You may call my 
attention to any specific subjects on which you think she 
is not qualified. 

Mr. Boland: I will, Your Honor. 

By Mr. BurUng: 

Q. Now, Miss Schoch, will you go back to the question 
of the abmeldung which you filed in 1934, or which you 
think—I correct myself—either you filed or yop think 
your mother filed with the police! Will you state what 
an abmeldung was and who was required to file it and 
under what circumstances, as a matter of German law! 
A. The abmeldung was a part of the police registration 
system, and the abmeldung, or the report out, or the 
checking out, had to be filed by anybody who left his 
abode inside Germany for more than a brief temporary 
absence. For instance, when I went to study in the 
University of Munich, I had to report out to the police 
at Wurzburg, where I was living at the time; and 
1976 when I left the University of Munich to return to 
Wurzburg, I had again to file this ameldung; and the 
same was true when I left for the United States. 

Q. In other words, an abmeldung was a document 
which you had to file when you left for any considerable 
period, whether or not you intended to return to the place 
which you were leaving; is that correct! A. That is cor¬ 
rect 

Q. And it was not confined solely to persons intending 
to leave forever! A. Oh, no. 

Q. Now, are you familiar with the regulations, orders, 
and statutes relating to foreign exchange control which 
were promulgated by the German Government! A. Yes, 
I am. 
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Q. Addressing your attention to a period before | the 
su mm er of 1931 and not going back beyond the l[924 
inflation, what controls were there on the possession of 
foreign exchange or foreign securities by German resi¬ 
dents! A. There were no such controls. I.. 

Q. That is to say, a man residing in Germany cc^uld 
own American securities or American dollars in an Ameri¬ 
can bank without any requirement for control? A. yes. 
Q. When was the first control imposed on spch 

1977 possession of foreign exchange or foreign securities? 
A. On the 15th of July, 1931. 

Q. Did the imposition of those controls follow hny 
particular governmental problem or governmental event? 
A. The followed upon the bank holiday which had been 
declared on the 13th of July, due to the financial collapse 
of Germany. 1 

Q. Did any particular bank collapse at this time? |A. 
Yes; one of the leading banks of Germany. 

Q. By the way, on July 15, 1931, do you recall wjho 
was President of Germany? A. Hindenburg. 

Q. Who was Chancellor? A. Bruening was Chancellor. 
Q. That was not a part of the Nazi regime, was it? jA 
No. 

Q. What was the Constitution of Germany at this timfe? 
Can you name it? A. The Weimar Constitution. 

Q. Was there any article of the Weimar Constitution 
which gave the Chancellor or the Reichspresident pow^r 
to impose to emergency decrees? A. Article 48 of the 
Weimar Constitution enabled the President to isste 
emergency decrees permitting the ordinary legislative 
courses. 

1978 Q. What was the general nature of the decree 
of July 15,1931? A. Well, the first decree issued t}y 

the President was a decree enabling the government df 
the Reich to issue legislation—orders—regulating foreigp 
currency. 
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Q. In other words, on Jnly 15, 1931, President Hinden- 
bnrg exercised his powers under Article 48 of the Weimar 
Constitution to authorize the Government to issue 
emergency decrees on this subject; is that correct! A. 
Yes. 

Q. Will you state, if you know, what the definition of 
the term "foreign exchange” was for the purposes of the 
German foreign exchange control regulation! A. Foreign 
exchange was defined, I think, for the first time in the 
July 15 decree as foreign currency, including checks and 
bills of exchange, claims payable in foreign currency, 
foreign securities, precious metals, particularly gold. I 
think that was the definition in July, 1931, if I remember 
correctly. 

(A document was marked as Defendant’s Exhibit 113 
for identification.) 

By Mr. Burling: 

Q. I show you Defendant’s Exhibit 113-A and ask 
you if you recognize this as a photostat of the Reichs- 
gesetzblatt A. Yes. 

1979 Q. For October 2nd—including an order issued 
October 2, 1931! A. Yes. This is the joint order 
issued by the Reich Minister of Finance and the Reich 
Minister of Economic Affairs, containing rules and regu¬ 
lations, number 6 implementing the decree of the Reichs- 
president concerning foreign exchange controls. 

The decree referred to is a decree of August 1, 1931, 
which formed the basis for subsequent rules and regula¬ 
tions. 

Q. I ask you specifically to state what the definition 
of foreign exchange was as provided in this order. A. I 
find in Section 1 the following definition: Foreign cur¬ 
rency; claims payable in foreign currency; foreign securi¬ 
ties acquired after July 12, 1931, and German securities 
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I 

payable in a foreign currency which are not admitted in 
a German exchange; gold. That is all. 

Mr. Burling: If Your Honor please, we are able ^o 
locate only the English copy of Defendant’s Exhibit 31. It 
is the Reichsgesetzblatt containing the decree of August 1, 
1931. | 

Do you agree that we may proceed with it! I do ndft 
believe there is any doubt about the authenticity of the doc¬ 
ument. Professor Kronstein identified it in English and 
in German; but the German seems to be missing at the 
moment. I ask Your Honor’s permission to proceed 

1980 with this. 

The Court: All right. 

By Mr. Burling: 

Q. No, I offer in evidence Defendant’s Exhibit 113-A, 
and I ask you to examine Defendant’s Exhibit 31 and state 
if that is a translation of the order of August 1, 1931. A. 
Yes. 

Q. Are you familiar with the terms of that presidential 
order! A. Yes, I am. 

Q. Now following the orders of August 1, 1931, and 
October 2— A. This is October 2. 

Q. (Continuing) and the order of October 2, 1931, t<j> 
whom were the regulations regarding possession of foreign 
exchange applicable as a matter of German law! A. Thi^ 
legislation and these rules were applicable to German resil- 
dents. 

Q. Will you state what was meant by “a German resif 
dent,” if you know? A. A German resident was a persoi 
who had his home, his place of living, inside Germany; oi* 
a corporation which had its place of management in Ger| 
many. 

Q. What relevancy, if any, did citizenship have 

1981 to those regulations? A. None whatsoever. 

Q. Was a person who was a German national, 
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but who was physically living outside of Germany, sub¬ 
jected to the regulations? A. No; he was not a resident 
in the meaning of those regulations. 

Mr. Boland: By “a national,’’ do you mean a citizen? 

Mr. Burling: A citizen. 

Mr. Boland: Yes; of course. 

By Mr. Burling: 

Q. Is there a phase in German law governing a person 
who was subject to the foreign exchange regulations? A. 
The foreign exchange laws distinguished between inlander 
and auslander, and the expression generally used was de- 
visen auslander and devisen inlander. 

Q. Will you state the definition of each of those terms? 
A. A devisen auslander was the person residing outside 
of Germany and not subject to the foreign exchange con¬ 
trol laws. A devisen inlander was a person residing in 
Germany and subject to this legislation. 

Q. On and after October 2,1931, will you state what the 
obligation of a devisen inlander was with respect to for¬ 
eign exchange or foreign securities which he might 
1982 happen to hold or own? A. Beginning on October 
2, 1931, a German resident was under an obligation 
to tender to the Reichsbank any foreign exchange that 
he had or acquired within three days after acquiring such 
foreign exchange. He had to tender it to the Reichsbank 
for conversion into reichsmarks. 

Q. Will you take the hypothesis that a German resident, 
a devisen inlander, had, let us say, a thousand shares of 
General Motors stock situated in a bank in the United 
States. His obligation would be what? A. His obligation 
would be to report and tender these foreign securities 
to the Reichsbank. 

Q. Assume that the Reichsbank then acquired the securi¬ 
ties from him. Was the law that the Reichsbank was to 
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pay in dollars or in marks? A. The Reichsbank paid 
the equivalent in reichsmarks. 

Q. That is to say, if a devisen inlander complied with 
the law and tendered a thousand shares of General Motors 
stock, the Reichsbank would be required to offer him the 
price of the stock calculated in marks and deposit to his 
account or otherwise pay him marks; is that correct? 
A. Yes. 

By The Court: 

Q. What was that date? A. October 2, 1931. 

Mr. Burling: I am not sure whether I havfe 
1983 already offered Defendant’s Exhibit 31. I now del, 

Your Honor. That is the order of October 2, 193lJ 

(Defendant’s Exhibit 31 was offered in evidence.) 

By Mr. Burling: 


Q. Was there any order promulgated which defined tht 
obligation of the Reichsbank; that is to say, what it was 
to do when the securities were tendered? A. I think the 
obligation of the Reichsbank was first defined in thp 
executive order of July 18, 1931. 

Q. I now show you Defendant’s Exhibit 114-A and ask 
you if that is the executive order to which you havi 
reference. A. Yes, that is the executive order of the 
Reichspresident to prevent flight of capital and tax evasion, 
of July 18,1931. 

Q. Will you state what the criterion was which th^ 
Reichsbank was directed to observe in determining whether 
or not to acquire foreign securities against marks? A. 4 
person subject to the duty to tender could apply to th^ 
Reichsbank for permission to keep such foreign asseti 
on the ground that those foreign assets or this foreigh 
exchange was required for purposes which were justifiable 


1278 


from the point of view of the German economy, and the 
Reichsbank was authorized to make that determination 
and grant such permission. 

1984 Q. In other words, if the Reichsbank found, on 
the basis of the showing of the devisen inlander, that 

it would be useful to the German economy to permit him 
to hold his foreign securities, then the Reichsbank could 
do so? A. Yes. 

Q. But if that showing was not made, then the Reichsbank 
was directed to acquire securities against mark payment; 
is that correct? A. Yes. 

Q. I ask you to assume this hypothesis: Suppose that 
A, a devisen inlander, had a thousand shares of General 
Motors stock held by a New York Bank. Then suppose 
that the devisen inlander went to the Reichsbank and 
said, “I wish to hold these shares, because I think the 
mark may become inflated or otherwise valueless, and I 
would prefer to have my securities abroad.” Would that 
have been a showing sufficient to satisfy the executive 
order of July 18? A. No, definitely not. 

Q. In other words, a showing by a German resident 
that he was afraid that the German economy might collapse 
and, therefore, wanted his capital abroad would not be 
enough? A. No, because the purpose of this decree was 
precisely to prevent the flight of capital abroad and 

1985 to obtain for the Reich the benefit of all German- 
owned foreign exchange and foreign assets. 

Q. A little more specifically, it is correct, is it not, that 
a dollar account in a New York bank would be regarded 
as foreign exchange for the purpose of those regulations? 
A. Yes. 

It is also correct, is it not, that shares of stock in Ameri¬ 
can corporations would be regarded as foreign exchange 
for the purpose of those regulations? A. Yes. 

Q. That is true of shares of a Swiss holding company, is 
it not? A. Yes. 

Q. Is it not also correct that a German citizen or 
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national— I take it the . words are interchangeable—who 
did not reside in Germany had no obligation whatever to 
tender foreign exchange to the Reichsbank? A. That is 
correct 

Q. Now, let us suppose that on October 2,1931, a persbn 
who was resident in Germany decided that he wanted tjo 
keep or take his assets outside of Germany because he w^s 
afraid that the German economy might collapse. Could he do 
so under the terms of the regulations without tendering 
the assets to the Reichsbank ? A. He could not 

1986 transfer his German holdings into foreign exchange 
and thus transfer them outside of Germany, with 

the exception of a very small exempt amount. 

Q. What was that exemption? Do you remember? A|. 
I think at first the exemption was 20,000 reichsmarks. By 
October 31 it was lowered to 200 reichsmarks. 

Q. In any event, it was nothing like 15,000,000 reichsr 
marks, was it? A. No. 

Q. Will you explain why if someone who was a German 
resident had foreign exchange he could not move outside 
of Germany and thereby become a devisen auslander and 
thereby avoid the regulations? A. He could move outsid^ 
of Germany if he decided that he wasn’t going back to| 
Germany and that he was willing to leave his German) 
assets behind, which might be confiscated by the Reich asl 
a fine for his failure to report these foreign assets and! 
tender his foreign exchange. | 

Q. But, as a matter of German law, you could not leave! 
Germany and become a devisen auslander if once you 
were a devisen inlander; is that correct? That is to say,j 
a man who on October 2, 1931, was a resident of Germany | 
could not avoid the effect of the regulations by departing | 
from Germany; is that correct? A. No. 

1987 Q. Will you explain that, please? A. The ob-j 
ligation to tender his foreign exchange to the Reichs- j 

bank was immediately; and if he was still in Germany j 
at the time that this decree entered into effect, he was ! 
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under that obligation, and failure to comply would have 
made him liable to penalties. 

Q. So if we assume that a man on October 2, 1931, who 
was residing in Germany had the equivalent of 15,000,000 
marks in New York and perhaps another 20,000,000 inside 
Germany, he could not move out to save the 15,000,000 | 

without sacrificing the 20,000,000; is that correct! A. Yes. 

Q. I wish to direct your attention to another problem 
of the German law. Are you familiar with the German 
Civil Code? A. Yes, I think I am. 

Q. Have you ever studied it? A. Yes, I have. 

Q. In fact for many years; is that correct? A. Yes. 

Q. Are you familiar with Section 117 of the Code? A. 

Yes. That is a section which deals with sham transactions. 

Q. What is the German title of Section 117? A. i 
1988 Section 117 speaks of scheingeschaeft. 

Q. Do you have any difficulty of any sort in 
translating that word? A. No. I translate as “sham | 
transaction.” 

Q. What does the German Civil Code provide with res¬ 
pect to sham transactions? A. It provides, if I may give 
a rough translation, that where a declaration of intention 
which is to be made towards another person is, with the 
consent of that person or in agreement with that person, 
a sham, it is void. 

Q. I want to ask you a hypothetical question. Suppose 
that in 19311 had been of legal age in Germany. Suppose 
my father had said to me, “I am going to purport to give 
you $3,700,000. But it is to be understood by both of us 
that it is not a real gift but merely a device of getting 
around the-foreign exchange regulations. You invest the 
money and take 20 per cent of the income as a fee, but 
understand that the money is really mine.” 

Then suppose that a formal deed of gift had been 
prepared. I will ask you: Would title have passed to the 
money? A. If I agreed with you that what was being 
done was not intended, then title would not have passed. 

The purported transaction would be null and void. 
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Q. That is true even if there was a formal written 
1989 agreement executed by the parties; is that correct^ 
A. Yes. 

Q. Did you hear Professor Kronstein testify concerning 
Section 117 of the German Civil Code? A. I did. j 

Q. Did you hear him testify that the German courts 
would be extremely loathe to find that an agreement which 
was reduced to a formal writing was in fact a sham trans¬ 
action? A. I don’t agree with him on that. 

Q. I mean did you hear him state that? A. Yes, I did. 

Q. Now I will ask you: Did you agree with Professof 
Kronstein on that point? A. I did not agree with hin^ 
on that point. 


Mr. Boland: Is this an answer coming from the reading 
of cases or from actual experience? It seems to me it miglr 
involve a mixture of reading of cases and of experience. 

The Court: She has familiarized herself with inter 
pretations; but you can bring out any weaknesses you ma? 
find. 


By Mr. Burling: 

Q. Can you answer my question? A. What was th^ 
last question? 

1990 Mr. Burling: Would you read the last question! 
Mr. Reporter, please? 

The Reporter (reading): “Now I will ask you: Did you 
agree with Professor Kronstein on that point?” 

The Witness: I said that I did not agree with him on 
that point 

By Mr. Burling: 

Q. Will you explain why you do not agree with him anc 
what your own view is, please? A. I do not agree with 
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him for the reason that there are a large amount of cases 
in which the courts do find that, as a matter of fact, the 
parties did not intend the purported transaction, which as 
a rule is incorporated in a written document, and declare 
that it was null and void. 

Q. Do you have the citations of any cases in the German 
courts in which transactions embodied in written instru¬ 
ments have been declared sham under Section 117 of the 
Code? A. Well, there is one form of sham transaction 
which was not uncommon where the transaction was in¬ 
corporated in a notarized instrument. Those were cases 
of contracts for the sale of real property, where the parties 
in order to save taxes—stamp taxes and other taxes— 
stated the price at a lower amount than the actual amount 
agreed upon. Those contracts were notarized docu- 
1991 ments, solemn documents, and yet there is quite a 
line of cases in which the German courts held such 
contracts void because one essential, namely, the price, 
was not stated correctly. 

Q. Do you have any citations available to you, either 
with you or in your possession? A. I have some citations, 
if I may look them up, on this particular type of trans¬ 
action. 

Three citations from the official collection of decisions 
of the German Supreme Court: Volume 78, page 115; 
Volume 94, page 147; Volume 104, page 102. 

Also a decision of the Supreme Court published in the 
Leipziger Zeitschrift for 1924, page 546, where the court 
mentions a consistent line of decisions established by this 
court—that is, a consistent line of decisions which held 
such contracts null and void. This is only one type of 
transactions which the courts held void under 117. .* 

There is a great number of other instances. I cannot 
claim that I have read all the decisions because I think 
there are far too many. I think I have with me a compila¬ 
tion on sham transactions—a compilation and discussion 
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of cases of sham transactions—published by an attorney 
and notary in Berlin in 1931. The author is Albert Bair. 
This little compilation contains a great many illustrations 
of sham transactions. ; j 

Mr. Burling: If Your Honor please, this is a bo<j>k 

1992 that comes from the Library of Congress. I cannot 
make it a permanent part of the exhibits in this 

case. I ask leave to have it marked for identification. I 
will hand it to counsel. 

The Court: Very well 

(The book referred to was marked as Defendant’s Ex¬ 
hibit 115 for identification.) j 

By the Court: J 

Q. I think maybe I interpreted Dr. Kronstein’s testi¬ 
mony a little different from the way you did. Maybe yoji 
can help me a little on it. I rather understood or gathered 
from his testimony that the German courts would require 
a clear and convincing testimony when a solemn document 
appeared, such as we sometimes require over here in this 
country before we will require specific performance, and 
the like. We have to have clear, convincing testimony. 
That does not mean you cannot prove sham, as I under¬ 
stand, but they would want rather clear testimony. Di<J 
you find the rule contrary to that, or am I mistaken about 
that! A. Well, surely, it is a question of evidence; bun 
the evidence that the courts take into consideration is an 
examination of all the surrounding circumstances. 

Q. Surely; they do it in any court. But what I under¬ 
stood him to say, now, was, like we have over here} 

1993 that certain types of cases, as you probably know), 
from your study of comparative law, are in common! 

law governed by rule of practice or rule of law—that even 
when he does investigate, the evidence has to be clear and 
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convincing. A. No, there is no such technical rule of evi¬ 
dence in the German law. 

Q. What I was wondering was if you found anything 
like that in any of the cases on it. 

Mr. Burling: I don’t believe the positions of the parties 
are very far apart; it is a matter of degree rather than 
principle. 

The Court: I know, but there is in this country a pro¬ 
vision with regard to certain types of cases that the evi¬ 
dence has to reach that height. The appellate courts some¬ 
times reverse them if they do not reach that height. I do 
not know whether that is true in this case or not. You have 
a solemn document, and you have the person appear be¬ 
fore a notary or some court official. I don’t know whether 
the courts regard that as having any particular weight 
which requires a certain type of clear testimony to over¬ 
come it, or whether it is just the ordinary case. That is 
what I am trying to find out. I understood her to say she 
had not found any such expression in the German authori¬ 
ties. 

1994 The Witness: There isn’t any such special tech¬ 
nical rule in Germany. 

The Court: That is what I am talking about. 

Mr. Burling: Thank you, Your Honor. You have clari¬ 
fied a point which I myself missed. 

By Mr. Burling: 

Q. Miss Schoch, I refer you to Defendant’s Exhibit 115 
as being a book relating to the cases on sham transactions 
for the purposes of Section 117 of the German Civil Code. 
A. Yes. 

Mr. Burling: I hand it to counsel. 
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By Mr. Burling: 

Q. Are you familiar with the process which a German 
court would employ in determining whether a particular 
agreement was or was not a sham transaction? What Evi¬ 
dence or what considerations would the court weigh? |A. 
The Court would take into account all the circumstances 
surrounding the transaction—that is, the relationship i of 
the parties, the circumstances, time and place when the 
purported transaction was gone through, the subsequent 
conduct of the parties. 

Q. Specifically, let us suppose the hypothesis thati a 
German court were considering whether or not a particular 
gift—that is, a transfer between father and son—was in¬ 
tended as a bona fide gift by the parties, or whether 
1995 it was intended merely as a dodge by which the son, 
being a devisen auslander, could hold foreign secu¬ 
rities for his father, who was a devisen inlander, and there¬ 
by avoid the necessity of turning over the securities to tne 
Reichsbank for conversion into marks. Would the court 
first consider the relationship between the parties—whether 
it was cordial or uncordial? A. It would certainly con¬ 
sider that. 

Q. Would it consider evidence concerning the motives 
of the father for transferring the property to the son 
rather than tendering the property to the Reichsbank? 
A. Yes. 

Mr. Boland: Your Honor, I do not mean to bring this 
up continuously; however, it seems to me, from what 11 
have read on this subject, that foreign law is a matter of 
fact, and this witness cannot testify as to what the court 
cases say or what the German Code says. If she has cases 
to back this up, I have no objection. 

The Court: That might be true unless she has practiced 
in the courts. 
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Mr. Boland: Without having had any practice, for her 
to state what the court is going to consider is highly specu¬ 
lative. 

The Court: I should be surprised if they would not con¬ 
sider that, however. 

1996 Mr. Boland: I doubt if she can testify. 

The Court: I have some doubt about that. 

Mr. Burling: If Your Honor please— 

The Court: I am willing to hear you on it. If she had 
not had experience in the courts and had not had decisions 
on the subject, it might be speculative for her to say what 
they would receive. 

Mr. Burling: A very considerable part of my argument 
on this point would relate to the great latitude which Your 
Honor gave Professor Kronstein, who testified as to how 
he would interpret particular documents. 

Mr. Boland: Your Honor, he was qualified as having 
had many, many years of experience. 

The Court: I understood that he actually practiced in 
the courts. If she says she has heard the courts rule and 
has had actual experience in the courts, that is different. 
I do not know that German textbooks on evidence would 
say whether you take into account the relationship of 
parties, or things like that. I doubt that. 

Mr. Burling: May I inquire to see whether she is quali¬ 
fied? 

The Court: If there is any textbook on it that is based 
on her experience in court, that might be different. 

1997 Mr. Burling: I submit, as a basis for the ques¬ 
tions I am about to ask, that this a question funda¬ 
mentally of jurisprudence; that is, how does a German 
court go about determining a particular question? And if 
she is experienced in jurisprudence and if she has worked 
on jurisprudence— 

The Court: You asked her to take into account the rela¬ 
tion of father and son. I doubt if you would find that in 
any book. I doubt if you would find that ruled on by a 
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court one in a hundred times, so I am a little bit inclined 
to think that, as a technical expert, you are getting a little 
out of the domain of what we are considering. I would verjy 
much doubt if a court would do it. I cannot think of any 
court in the world that would take that into account. 

Mr. Burling: I won’t press the point. However, it seem|s 
to me Your Honor will have to do in this case what |I 
wanted to bring out from this witness a German court can 
do. 

The Court: I think certain types of testimony in rela¬ 
tion to a sham will be admitted in every court in the world, 
unless the contrary is shown. I certainly think that must 
be the law, unless the contrary is shown. Now, if you have 
any rules of law to the contrary, that is different. 

Mr. Burling: I won’t take up Your Honor’s time. I wili 
proceed. 

The Court: Do you agree with me on that, Mr. Boland, 
that the ordinary matters to be considered in con- 
1998 nection with an alleged sham transaction would be 
considered by every court, that any abnormal situj- 
ation to attempt to show sham would go in in any court- 
unless there is a rule to the contrary? 

Mr. Boland: I think so, to find out whether there was ai 
agreement other than the agreement which was formalized 

The Court: And motives. 

Mr. Boland: And motives. 

The Court: And motives of foreign exchange, father 
and so on bad feeling, whether he shot at him the week be-) 
fore, or something like that. They are obvious in every 
case we have, unless you have some peculiar country that 
we do not know anything about. 

The reason I am sustaining the objection is not that l| 
think the testimony is mistaken, but I think it is obviousl 
and it is not a matter for expert testimony. If you want 
to argue that that is not so and that there is some law to 
the contrary, then I think I ought to consider whether I 
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ought to consider it or not. I do not think Dr. Kronstein 
testified on that. 

Mr. Boland: No. 

The Court: If we are going to have any contest on that 
point— 

Mr. Boland: We can handle it in rebuttal. 

The Court: If you are going to call him on that, I 

1999 think I will have to consider whether I will let her 
testify in surrebuttal. That is not in the case now, 

however. 

Mr. Burling: Yes, Your Honor. 

By Mr. Burling: 

Q. Have you examined Plaintiffs Exhibit 5, Miss Schoch 
(handing a document to the witness) ! A. Yes, I have. 

Mr. Burling: If Your Honor please, this is the gift agree¬ 
ment itself. 

By Mr. Burling: 

Q. Have I requested you to go over it with great care! 
A. Yes, you have. 

Q. And have you done so! A. Yes, I have. 

Q. Now, can you tell, from examining the face of the 
instrument itself, whether or not the document is a sham or 
is a bona fide gift agreement! A. On the face of the docu¬ 
ment, you cannot tell either. 

Q. And you would not expect, would you, to have the 
words “sham transaction” written at the head of a trans¬ 
action which was in fact a sham! A. No; I would not ex¬ 
pect any words in such an agreement to indicate the counter 
intention of the parties. 

Q. Now, I ask you to assume that on October 5, 

2000 1931, Wilhelm von Opel said to his son, Fritz von 
Opel, that Wilhelm would make a gift of the 600 
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Opel shares which are referred to in this document at a 
later date, but that there was not time enough to prepare 
a gift agreement because it was necessary for Fritz von 
Opel to leave Germany the next day for America and to 
negotiate with General Motors, and that when Fritz von 
Opel returned to Germany thereafter a gift agreement 
would then be drawn up and predated to the date October 
5, and I ask you to assume further that Fritz von Opel 
did then proceed to America and, under a power of At¬ 
torney, did sell the shares to General Motors and then did 
return to Germany, and in November, 1931, this instru¬ 
ment was drawn up and dated October 5, 1931. 

Now, on that assumption, and examining the document, 
would or would not title to anything pass from Wilhelm 
Fritz von Opel upon the execution of the instrument! 

May I just ask you, I am to assume that the instrument 
was executed in November after the Opel shares had been 
sold! 

Q. After the Opel shares had been sold to General Motors 
and General Motors had paid some dollars, some shares 
of General Motors stock, and was obligated to make 
additional payment in dollars. A. On that assumptio 
the gift would be a gift of foreign exchange and forei, 
securities. Such a gift would have required a li- 
2001 cense from the German Government. In the absence 
of such license, the gift would have been void. 

Q. So that if we assume also that no license to make a 
gift of foreign exchange was obtained, then the transac¬ 
tion would be totally void; is that correct? A. Yes. 

Q. Pursuant to what section of what executive order, if 
you know? A. I think it was section 12 of—I would like 
to look it up—of the August 1st decree—yes; section 12 d>f 
the decree of August 1st, 1931, a provision which was re¬ 
peated in subsequent consolidating laws. 

Q. So that if you assume that Plaintiff’s Exhibit i>, 
which is the purported gift agreement of October 5, 1931, 
was not signed until November, 1931, and if you assume 


also that no license was obtained by Wilhelm von Opel to 
make a gift of foreign exchange to his son, then the trans¬ 
action would be void whether or not it was sham or whether 
it was intended as a bona fide gift? A. Yes. 

Q. Assume that there was no license. Then, under any 
hypothesis, as soon as the instrument was signed in Novem¬ 
ber it was void; is that correct? A. Yes. 

The Court: I am a little confused on this October 

2002 5 date, as between that and October 17. 

By the Court: 

Q. Would it still be void if executed on the 5th? A. 
Provided that the object of the gift was foreign exchange 
or foreign securities. That was Mr. Burling’s assumption. 

Q. I would like you to make this assumption now. As¬ 
sume that this is a perfectly bona fide transaction on 
October 5. A. Yes. 

Q. Would that be valid? A. It would be valid, because 
the object of the gift was German securities, and German 
securities were not subject at that time to foreign exchange 
regulations. Mr. Burling made the assumption that they 
had been changed into foreign securities or foreign cur¬ 
rency. 

The Court: I understand that. 

Mr. Burling: The relevance of my line of inquiry, if 
Your Honor please, is that the testimony has been that on 
October 17 the 600 Opel shares were converted— 

The Court: I understand that. I had not gotten clearly 
in my mind that up until October 17 these were German 
securities. 

By the Court: 

Q. Being German securities, their location did not 

2003 make any difference? He could still transfer them? 

A. He could still transfer them. It was much later— 
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Q. They were in Reichsmarks, anyway! A. Yes, 

The Court: All right. 

The Witness: It was only in 1938 that the transfer of 
German securities to a foreign residence was subject to 
this section. 

The Court: That clears up what I had in mind. You go 
ahead. 

By Mr. Burling: 

Q. Now, whether or not the gift agreement was signed 
in October or November, if it was a sham it did not operate 
to pass title; is that correct! A. Yes. 

Q. And assuming, on the contrary, that it was not signed 
until November, then it would not operate to pass title, 
either, under the assumptions that I have given you! A. 
Yes. I 

Q. Because in November the object of the gift had been 
converted into foreign exchange! A. Yes. 

Q. Now, for the rest of your testimony, Miss Schoch,iI 
ask you to assume that the gift was not a sham but was in¬ 
tended by the parties as a bona fide gift. Now, first 
2004 assume also that it was executed on October 5 and, 
leaving a reservation which I will come to in a mo¬ 
ment, is it correct that you would believe, by examining 
the document, that if it was in fact executed on that date 
and was intended as a bona fide gift agreement, it would 
act to pass title from Wilhelm and Marta von Opel to Fritz 
von Opel of 600 shares of Opel stock! A. Yes, I woul,d 
come to that conclusion, with a reservation. 

Q. Now, will you explain what the reservation is! A. 
The reservation is the following. The agreement provides 
that the usufruct in the shares is not assigned to Fritz von 
Opel. It remains with Wilhelm von Opel and his wife. This, 
it seems to me, points to an intention of the parties te 
establish a usufruct in the shares in and by this agree¬ 
ment. 
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Q. That is, immediately? Is that right? A. Yes. From 
the wording of the agreement, that is the way I interpret 
it 

Mr. Boland: Your Honor, again I have got to bring up 
this problem. Are you interpreting this on the basis of 
cases in Germany or are you interpreting this on the basis 
of your experience, Miss Schoch? 

Mr. Burling: Just a moment. If there is an objection, 
it should be addressed to His Honor. You are not 
2005 examining her. 

Mr. Boland: Your Honor, I address the objec¬ 
tion to you. 

The Court: As I understand it, if she has had experi¬ 
ence with this and studied the law with relation to usu¬ 
fruct and compared it with the law of other nations, which 
means, evidently, that she has given it a very careful study, 
her interpretation of it would be permissible, I should 
think. 

Mr. Boland: Well, I did not gather, from her qualifica¬ 
tions specifically, that in her studies of comparative and 
international law she specifically took usufruct. 

The Court: I asked her that. 

The Witness: That was part of my studies. I did not 
specialize in the subject of usufruct 

Mr. Boland: I did not gather that that was her main 
effort 

Mr. Burling: I did not hear Mr. Kronstein say that he 
was a specialist in usufruct problems, nor is there a lawyer 
alive who is. 

The Court: I think you may develop on cross-examina¬ 
tion as to the weight of it, but I think I will permit her to 
answer. 

Mr. Burling: I do not mean to argue after your Honor’s 
ruling. My particular purpose in offering this is in direct 
rebuttal to Professor Kronstein’s construction. He testi- 
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fied at some length as to his hypothesis of how he would 
read this. 

2006 The Court: I understood that 

By Mr. Burling: 7 I 

Q. Will you proceed, Miss Schoch! A. As I said, the 
language of the document is in present terms, and my first 
reaction, seeing nothing but the document— 

Q. I am asking you to assume nothing beyond whatj I 
have already given you. A. —that the parties intended! to 
establish a usufruct in the shares then and there. 

Now, of course, as has been pointed out, there is no pro¬ 
vision of reassignment of possession, so that in the ab¬ 
sence of this technical requirement of German law, no usu¬ 
fruct was established by this instrument. 

The question then arises—and that is the reservation! I 
wanted to make—whether the usufruct did not constitute 
such an essential part of the gift that, due to the failure 
of the usufruct, the entire gift would fail. 

Q. Will you explain why the entire gift might fail if 
the usufruct failed! Will you state what section of the 
German Code you have reference to! A. Under section 
139 of the German Civil Code, a transaction is void if an 
essential part of the transaction is void and if. without 
that essential part, the entire transaction could not have 
been made. 


2007 It reads: 

“Where a part of a legal transaction is void, the 
entire transaction is void unless it can be assumed that 
it would have been made without the void part.” 

Q. So that if you add to the assumptions I have previ¬ 
ously given you the assumption that Wilhelm von Opel 
insisted upon the usufruct provisions, then, as a matter of 
German law, if the usufruct failed, the entire gift would 
fail and title would remain in Wilhelm von Opel; is that 
correct! A. Yes. 


1294 


Q. And that is the result yon come to if yon had no 
assistance other than the fonr comers of the instrument 
itself pins the assumptions I have already stated? A. 
Yes, 

Q. Now, yon have used the word “usufruct.” In German 
the word used in the instrument is “niessbrauch.” is it 
not? A. Yes. 

Q. Do yon have any difficulty in translating the word 
“niessbrauch” into English? A. No, I have not. 

Q. Have yon examined any dictionaries or lexicons of 
German and English dictionaries? A. Well, I have exam¬ 
ined the standard German-English and English-German 
dictionaries, and they translate ‘‘niessbrauch” by “usu¬ 
fruct,” and vice versa. 

2008 Q. That is, the dictionaries indicate that the 
proper translation of the word “niessbrauch” is the 
word “usufruct”; is that correct? A. Yes. One or two of 
them also add the word “use.” 

Q. Now, did you hear Professor Kronstein refer to an 
article in the Columbia Law Review by a Professor Nuss- 
baum? A. Yes, I remember that. 

Q. Have you examined that article at my request? A. 
Yes, I have. 

Q. Does that article contain a translation of the German 
word “niessbrauch”? A. No, it does not. 

Q. Does it use the word “usufruct”? A. Yes, and in 
passing, I would say. 

Q. Does it refer to the German concept of usufruct? A. 
No, it does not. 

Q. I see. Now, are there any standard English language 
translations of the German Civil Code? A. There are two 
translations of the German Civil Code; one by Loewy and 
another by a man named Wang. 

Q. Now, how do these two standard translations deal 
with the word “niessbrauch”? A. They use the term “usu¬ 
fruct” 
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Q. Now, .yon heard Dr. Kronstein testify, did yon hot, 
concerning the origins of the German law! A. Yes. 
2009 Q. And do yon not agree with him that there are 
many elements of the German law which are derived 
from Germanic law and not the Roman law! A. Speak¬ 
ing about the present day of the German Civil Code and 
the other German Code, yes. 

Q. I address your attention specifically to the problem 
of the nse of usufruct. Can you state where that concept 
came from in the present German law! Where is it de¬ 
rived from! A. In my opinion, the concept of usufruct 
in the present German law is derived from and based upon 
the Roman concept of usufruct. 

Q. Do you think this is a matter which is open to dot|ibt 
or is it a matter that you have a very clear and fixed opin¬ 
ion on! 

Mr. Boland: I object, Your Honor. I do not see what 
Roman law has to do with the problem before the Court. 

Mr. Burling: I am not going on more than a few more 
questions. 


The Court: Very well 

Mr. Burling: I want to bring out that the present cor¬ 
rect definition of the term “niessbrauch” is contained |in 
the Justinian Code, if Your Honor please, to cast light on 
what the correct interpretation of the concept is. I 
2010 can do it in just a moment, if Your Honor will bear 
with me. 


By Mr. Burling: 

Q. Will you answer the question, please! Do you recall 
the question! 

The Court: The question was whether there is any douht 
about it. I do not have that before me. That may be 
objectionable. 


Mr. Burling: I will withdraw the question.. 


By Mr. Burling: 

Q. Did you hear Dr. Kronstein refer to his teacher, 
Martin Wolff! A. Yes, I did. 

Q. Who is Wolff! A. Martin Wolff was a professor in 
the law faculty of Berlin. He was one of the leading au¬ 
thorities in Germany, and he was the author of a textbook 
of high standing on the German law. 

Q. Would it be correct to say that Wolff occupied a 
position as a textbook writer in German law comparable 
to that of Wigmore or Williston in American law! A. 
Yes, I would say so. 

Q. Have you examined his textbook with respect to what 
he says about the concept of usufruct! A. Yes, I have, 
and I find that— 

Q. Have you brought with you this volume! A. 
2011 I have the volume with me, and I find that Martin 
Wolff explains that niessbrauch— 

Q. Will you examine, I think it is page 343, and state 
whether I am correctly translating into English! 

"Niessbrauch is a right in rem to use a piece of property 
in every respect, without, however, having the right to 
transfer, dispose, or destroy the substance”! 

A. Yes. That is a translation of his first paragraph under 
the heading of "Usufruct.” 

Q. Now, will you look further and state whether I am 
correctly translating as follows: 

"The modern law of niessbrauch is essentially formed 
after the pattern of the Roman and civil law. The concept 
of niessbrauch is entirely Roman. The definition given 
above corresponds to that of Panins,” 

And then there is a phrase in Latin which we will fur¬ 
nish the reporter: 
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“Ususfructus est ius alienibus rebus utendi fruendi salva 
rerum substantia”? j 

A. Yes. 

Q. To whom is the Latin attributed by Martin Wolff? 
A. To the Roman Jurist Paul, or Paulus, and the refer¬ 
ence is to the digests which form part of the Justinian Cjode. 
Q. Are you able to translate the Latin which I 

2012 just read? A. Well, yes. 

Q. Will you do so? A. It says, “Usufruct is the 
right to use and enjoy property owned by another, withjout, 
however, impairing its substance.” 

Q. Now, do you agree with Wolff that in German law a 
usufruct or niessbrauch is always a right in rem? A. Yes. 

Q. Is there any such thing, as a matter of technical 
German law, as an in personam niessbrauch? A. No. 

Q. Now, would you state whether it is your opinion that 
any trained German lawyer knows that a usufruct is a 
right in rem? A. That is my opinion. j 

Q. Would you state whether, in your opinion, a trained, 
experienced German lawyer using the word ‘usufruct” 
would intend to refer to a right in rem? j 

Mr. Boland: Before she answers that, same objection. 
The Court: Well, I think that is getting a little too far. 
I will sustain the objection. 

Mr. Burling: I will withdraw the question. 

By Mr. Burling: 

Q. Would it be possible to have an in personam right | or 
claim to enable someone else to create a usufruct | in 

2013 the future? A. Oh, yes, that is entirely possiblk 

Q. Is a right properly called a usufruct? A. Ifo. 
Such a right is a claim for the creation of a usufruct, j 
Q. Now, you have taught comparative law, have you 
not? A. Yes. 

Q. I want to ask you a question on comparative law. 
Would the analogy between a right in the future to require 
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someone to create a usufruct and a usufruct be equivalent 
to the right in the future to contract a marriage and a 
present marriage? A. Well, yes. The one is a marriage 
and the other is— 

Q. A future contract to marry? A. Yes. That is a 
parallel, except, of course, when it comes to specific per¬ 
formance. 

Q. Well, with the exception of that, there is as much 
difference between an agreement and a marriage as there 
is between the right to call upon someone in the future to 
create a usufruct and a usufruct itself; is that right? A. 
Yes. 

Q. Now, I want to ask you another question on compara¬ 
tive law. Are you familiar with the fact that in our law 
here the courts employ what are called canons of construc¬ 
tion? A. Yes. 

2014 Q. Are there any canons or rules of construction 
which are employed in German courts? A. Yes. 

Q. Now, with respect to the specific question of the 
construction of a written instrument, can you state whether 
you are familiar with the kinds of construction employed in 
German courts? A. Yes, I think I am. 

Q. Are they approximately similar to or are they very 
different from the rules of construction which an Ameri- 
ican court would employ? A. I would say that they are 
not basically different 

By the Court: 

Q. Not what? A. Not basically different. 

By Mr. Burling: 

Q. Is there any rule of construction which as a matter 
of law a German court would employ in construing a writ¬ 
ten instrument with respect to what the words of the in¬ 
strument are? A. Well, I think my friend Kronstein has 
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• I 

explained in his testimony that a court would first use the 
so-called objective test—that is, it would look to what tjhe 
parties say and it would look to the natural, accepted, cus¬ 
tomary meaning of words, and it would look to the 

2015 technical meaning of technical expressions. 

Q: Now, will you look at Plaintiff’s Exhibit 5 once 
more and state whether the parties say they intend jto 
create a usufruct to be enjoyed by Wilhelm and Marta von 
Opel or whether they intend to create a claim under which 
at some point in the future Wilhelm and Marta von Opel 
might require Fritz von Opel to set up a usufruct! JL 
The parties say that the usufruct is not assigned, but that 
it remains with the Opel parents. That to me expresses an 
intention to establish a usufruct right then and there. ! 

Q. As a matter of German law, are the words relating 
to usufruct ambiguous or unambiguous! A. The words 
of this instrument! j 

Q. Yes. A. I think they are unambiguous. 

Q. Again assume that there is no circumstances or show¬ 
ing that this is a sham transaction. Assume it is bonja 
fide.. Is there any word or words in the instrument itself 
which would require or justify a German court in going 
beyond the words contained in the instrument and looking 
elsewhere for assistance in construing it! A. I did not 
quite understand your question, sir. 

Q Again assuming for the moment that this gift agree¬ 
ment is bona fide, that the parties intended to make 

2016 a gift on October 5,1931, is there any word or word^ 
employed in the instrument itself which create any 

ambiguity or doubt sufficient to justify a German court in 
going outside of the instrument in order to construe itl[ 
A. I don’t think so. I 

Q. Are you aware of any different rule in the German) 
court than the rule which this Court would apply in de-j 
termining whether to look beyond the four comers of a| 
written instrument in construing it! A. No. I think the] 
Court here would apply the same criterion. I 


Q. And will you state what the plain and unambiguous 
language of the instrument is with relation to the usufruct? 
A. In my opinion, the plain expression of. the instrument 
is that a usufruct is to remain with the Opel parents. 

Q. And that is a right in rem? A. That would be a right 
in rem. 

Q. And yet there is no redelivery? A. No. Therefore, 
the right in rem has not come into being in this instrument. 

Q. If I told you as a hypothesis that the instrument was 
prepared in about a half an hour, under conditions of 
great haste and in a hectic atmosphere, would you assume 
from the instrument that a usufruct was intended or would 
you assume that some other result was intended? 
2017 A. I would assume that a usufruct was intended, but 
that, due to haste, the provision concerning the re¬ 
assignment of possession was omitted. 

Q. In other words, you would assume, on the assump¬ 
tions that I have given you, that a technical lawyer’s error 
had been committed; is that right? A. Yes. 

Q. And under section 139 of the Civil Code, the result of 
such an error would be the failure of the entire gift; is 
that correct? A. Yes, assuming that the usufruct forms 
an essential element of the gift. 

By the Court: 

Q. How should it have read? A. Well, the provision 
that was omitted would have been to the effect that Fritz 
von Opel reassigns to his parents the claim against the 
bank in New York for the delivery of the Opel shares. 

Q. You had to say that notwithstanding that you say 
that you reserve the usufruct? A. If you want to create 
a usufruct then and there, you have to have a delivery of 
possession. 

Q. Of course, this is a chose in action, not very tangible. 
The right to convey is the interest in the corporation, is 
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it not? What yon convey by an instrument, when 
2018 you convey an interest in the corporation, is jujst 
the interest in the corporation? The stock is simply 
evidence of it; isn’t that right? A. Well— 

Q. What I am trying to get at is, if you can convey it 
by the same instrument by which you convey a usufruct, do 
you have to have delivery there? A. Yes. 

Q. You have to have delivery, in so many words, bacfcf? 
A. Yes, under the strict rules of German law. 

The Court: I do not think that is American law. It may 
be German law. At least, I ruled the other way in a case I 
had. 

We will adjourn now. j 

(At 3:35 p.m. an adjournment was taken until Wednes¬ 
day, January 5, 1949, at 10 a.m.) 

• ••#,* | 

2021 Pboceedings 


Thereupon— Magdalena Schoch resumed the stand 
and, having been previously duly sworn, testified further 
as follows: 

By the Court: 

Q. Let me get a little matter cleared up in my mincL 
When you speak of a delivery of stock and the necessity] 
for delivery in order to complete this usufruct, you have in! 
mind, I take it, the statement in the instrument itself of 
an assignment? Is that what you have in mind? That was 
the point I was really talking about when we adjourned 
last night. Do you have inclusion of the wording of assign-1 
ment rather than actual delivery of the certificates them-| 
selves? Is that what you had in mind? A. Well, is a easel 
where the stock is in the hands of a third person—for in- j 
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stance, deposited with a bank—actual delivery can be re¬ 
placed by the assignment of the claim which the owner has 
against the bank. 

Q. In other words, if you say, “By this assignment I 
hereby assign ail my right, title, and interest in and to that 
share of stock,” that would suffice for the bringing into 
creation of a usufruct? A. You would have to say that, 
“I deliver possession to you by assigning to you my 

2022 claim against the bank.” 

Q. If you say you deliver possession in that lan¬ 
guage, then you do not actually have to hand over the 
certificate of stock itself? A. That is correct 

Q. That is what I was trying to get dear. All right 

What you would say was missing in this instrument was 
—in this so-called gift agreement, what you would say was 
missing, in so far as that reservation of title was concerned 
—-what was missing was the wording that “I hereby assign 
or deliver—and/or deliver—possession of the certificates”? 
That is what was missing? A. What was missing were 
the words which delivered possession to the usufructuary. 

Q. That is what I say. All there was was a reservation 
of an interest, but not words of delivery which constituted 
delivery or possession? A. Yes. 

Mr. Burling: I should, first, merely for the record, like 
to have marked—and I offer it in evidence—Defendant’s 
Exhibit 31-A, which is the German of the decree of August 
1, 1931. We identified it in English yesterday, if Your 
Honor please. I offer it in evidence. 

(Defendant’s Exhibit 31-A was received in evi- 

2023 dence.) 


1303 


Direct Examination (resumed) 

| 

By Mr. Burling: i 

Q. Miss Schoch, you are suffering from a cold and l}ave 
a hoarse voice! A. Yes; I have a cold and I ask the 
Court’s indulgence. 

Q. Now, did I correctly understand you to say yesterday 
at the close of your testimony that on the assumption that 
Plaintiff’s Exhibit 5 is a bona fide instrument, that was 
intended to accomplish what it says on its face, and thajt it 
was in fact signed on October 5, 1931, and on the furtjher 
assumption that it was hastily drawn up in a hectic atmo¬ 
sphere on that date, if you were merely to examine the in¬ 
strument itself, you would conclude that what the parties 
intended to do was to make a gift reserving then and thfere 
a usufruct to Wilhelm and Marta von Opel, and that a tech¬ 
nical lawyer’s defect existed; and that on the further as¬ 
sumption that Wilhelm von Opel insisted upon the usu¬ 
fruct, then the entire gift failed for failure of an essential 
element of the gift pursuant to Section 139 of the Cijvil 
Code! A. Yes, that would be my conclusion. 

Q. Did you hear Professor Kronstein testify to the gen¬ 
eral effect that under German law it is difficult |or 
2024 impossible to make a gift reserving then and there 
a usufruct, and that the most that can be done is |to 
make a gift subject merely to a charge! A. That is what 
I understood from his testimony. 

Q. Now, have you, since you heard him testify a mon^h 
ago, looked at any cases decided by the Supreme Court of 
Germany on that point! A. Yes, I have. 

Q. Have you found a case that bears on that poinjtf 
A. I have found one case just decided by the Supreme 
Court in 1935, in which this is exactly what happened: 
that is, a gift of personal property was made by parents 
to their child with a usufruct in the property reserved l|o 
the parents. j 
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Q. You refer, do you not, to the case decided on Septem¬ 
ber 10, 1935, which is cited in 148 B. G. Z. 321-323? A. 
Yes, that is the case, in Volume 148 of the official collec¬ 
tion. 

Q. In that case, is it not true that parents made a gift 
of home furnishings to their daughter, who was a minor 
child? A. Yes. 

Q. And that they by the instrument reserved to them¬ 
selves a usufruct in the furnishings; is that correct? A. 
Yes. * 

2025 Q. Is it not also correct that thereafter creditors 
of the parents attached those furnishings? A. Yes. 

Q. Am I right in thinking that the daughter then as¬ 
serted that she had legal title to the property and that the 
attachment was void? A. Yes. 

Q. Am I right also in thinking that two lower courts 
held that the daughter could not create a usufruct for 
the parents at the same time that the parents gave her 
the legal title? A. Yes, that is correct. The lower courts 
held that, first, a full transfer of title had to occur; then 
the daughter had to create a usufruct for the parents. 

Q. And that was not what they had in fact done, on 
the facts of that case, was it? A. What they had in fact 
done was that they had executed one instrument in which 
the gift was made at the same time that the usufruct was 
reserved. No delivery of possession was necessary, be¬ 
cause the parents already had possession. Therefore, 
everything could be done by this one agreement and in 
this one instrument. 

Q. Miss Schoch, I am now just asking what the facts 
of the case are; I am not asking for the legal con- 

2026 elusion yet. 

The facts are that they made an instrument in 
which they purported to give to the daughter and to re¬ 
serve the usufruct? A. Yes. 

Q. The fact is that two different lower courts of Ger- 
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many held that you could not do that; that the usufruct 
failed; and that since the usufruct was an essential ele¬ 
ment of the transaction, the entire gift failed, and there|- 
fore the daughter had no title and no standing as against 
the creditors; is that right? A. Yes. 

Q. In other words, two different lower courts of Gerj- 
many applied the law as you understood Dr. Kronstein t<j> 
state it; is that correct? A. Yes; I think that is what he 
said. j 

Q. What did the Supreme Court of Germany do wheii 
this case came up to it, with particular respect to the 
principle of law enunciated by Dr. Kronstein? A. The 
Supreme Court overruled the decisions of the lower courts 
and said that in cases of gifts of personal property with! 
a reserved usufruct, the gift and the usufruct came into 
existence at the same time. 

Q. The action of the court was to reverse the lower 
courts, which had applied Dr. Kronstein’s principle; 
2027 is that correct? A. Yes. 

Q. Do you have the text of the opinion with you? 
A. I have a photostatic copy with me. 

Q. I wish you would look at page 223 and tell me 
whether I am correctly translating from the German: 

“Where personal property is involved and., as is the 
case here, the transfer of ownership and the creation of 
the usufruct are not only externally incorporated in one i 
agreement, but where in addition both are inseparably | 
connected in substance’ 7 —and then I will skip— A. Yes. j 

Q. So far the translation is correct? A. Yes. 

Q.. “The agreement between the minor and her parents 
concerning the creation of the usufruct had, therefore, a 
dual significance: on the one hand, as regards the creation , 
of the usufruct; and on the other hand, as regards the 
transfer of title. Consequently, the two agreements em- j 
bodied in one instrument had a dual result: acquisition of j 
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title by the daughter and acquisition of the usufruct by 
the parents.” 

Then, skipping some: 

“Accordingly, there is no possibility of separating 

2028 the two legally relevant events. It cannot be said 
that the daughter only granted usufruct to her 

parents subsequently. Rather it must be said that she ac¬ 
quired only property which was burdened with a usufruct.” 

Is that what the Supreme Court of Germany said! A. 
Yes. 

Q. Before I go on to a different topic, it is clear, is it 
not, that it would have been possible for the parents Opel 
to have given the 600 Opel shares to Fritz von Opel bur¬ 
dened by a usufruct which came into existence simultan¬ 
eously and instantaneously? A. Yes; in my opinion, that 
would have been possible. 

Q. That is what the Supreme Court of Germany held in 
the case we have just discussed? A. Yes. 

Mr. Burling: May I have Plaintiff’s Exhibits 7, 8 and 
9, please? 

(The deputy clerk handed papers to Mr. Burling.) 

By Mr. Burling: 

Q. At this point, Miss Schoch, I wish to vary the as¬ 
sumptions I have been asking about. I wish you to con¬ 
sider again, for the moment, that the transaction which is 
related in Plaintiff’s Exhibit 5—the gift agreement— is 
not a sham but is a bona fide gift and that it was 

2029 executed on October 5, 1931. But I ask you to as¬ 
sume also that on October 2, 1931, the purported 

donee, Fritz von Opel—that is, purported donee of the 
legal title, not the usufructuary interest—had gone to 
consult one of the most eminent lawyers in Germany, a 
Dr. Hachenburg, and had discussed the problem with him, 
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and that Hachenburg had prepared a document, which I 
will show you in a moment, and that that document *wjas 
used for the basis for the preparation of Plaintiff's Ex¬ 
hibit 5, the purported gift agreement. 

I will ask you if you would then come to the same con¬ 
clusion to which you would come on my prior hypotheses. 
I show you Plaintiff's Exhibit 7 and ask you to assume 
that this is a letter which Hachenburg wrote to Wilhelm 
von Opel I show you Plaintiff's Exhibit 8 and ask you 
to assume that this is a draft of the gift agreement pre¬ 
pared by Hachenburg. 

I show you—I am sorry; I think I said plaintiff's. These 
are Plaintiff's Exhibits 7 and 8. 

Now, I will show you Plaintiff's Exhibit 9 and ask ybu 
to assume that this is a memorandum entitled, “Fundamen¬ 
tal Considerations," which Hachenburg prepared on Octo¬ 
ber 2 and which Fritz von Opel took back to Wiesbadeh 
with him on October 2, and which he discussed with hijs 
father and with the lawyer who drew up the final 
2030 form of the gift agreement. 

Now*, my question is, would the additional as¬ 
sumptions which 1 have given you lead you to any differ¬ 
ent conclusion as to the intent of the parties and as to thfe 
legal effect of what was done! A. Assuming that the 
agreement that was made on October 5 was based on these 
drafts and considerations— 

Q. That is correct; that is the assumption I now give 
you. A. Yes; in the light of these, what we may callL 
Hachenburg papers, I come to a different conclusion frond 
the one reached merely on the basis of looking at the 
Exhibit 5. j 

Q. In other words, if we assume that the gift agree-j 
ment was drawn up on the basis of the Hachenburg papery 
and that another lawyer was asked to draw up a final form) 
merely as a device for saving legal fees which Hachenburgl 
might charge, then you come to a different conclusion from 
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the one yon testified about yesterday; is that right? A. 

Yes. i 

Q. Will yon explain that, please? A. I see from the 
Hachenbnrg draft and the explanatory writings that what 
Dr. Hachenbnrg had in mind was an immediate gift of 
the stock from father to son and the creation of a usu¬ 
fruct for the father or for the parents in the near , 

2031 future. j 

Q. What is it, from the Hachenbnrg papers, that , 
shows you that that was what was intended by Hachen- | 
burg? A. The intention of Hachenbnrg, as it appears 
from these papers, was that the stock—the Opel stock, 
which was the purpose of the gift, was to be placed into a 
holding company. 

Q. Where do you see that, please? A. In Section 2 of 
the gift agreement 

Q. That is Section 2 of what we now assume to be i 
Hachenburg’s draft of the gift agreement, which is in turn 
Plaintiffs Exhibit 8? A. Yes. 

Q. What does the Hachenbnrg draft of the gift agree- i 
ment provide with respect to a holding company? A. It ■ 
provides that Mr. Fritz von Opel is entitled to—upon de¬ 
mand of the donors obliged to assign the shares to a hold¬ 
ing company which he owns. In this case the parents would 
have the usufruct in 75 per cent of the shares which the ! 
holding company will be required to issue in exchange for 
the Opel shares. 

Q. What would the legal significance be of the assign¬ 
ment to the parents Opel of the shares of the holding com¬ 
pany? A. Well, the draft provides that the shares 

2032 shall be deposited in the name of the father. 

Q. Perhaps I should rephrase my question. I 
withdraw my prior question and ask this one: 

What would the legal significance be of the deposit of 
the holding company’s shares issued in exchange for the i 
Opel shares in the names of Wilhelm and Marta von Opel? i 
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A. In my opinion, that wonld constitute the establishment 
of the usufruct, assuming that the bank—that it is under¬ 
stood that the bank holds the shares for Wilhelm von Opel 
as usufructuary. 

Q, In other words, if Wilhelm and Marta von Opel 
agree that the shares of the holding company which holds 
the Opel shares are to be deposited in their name in a bank, 
then, if Fritz von Opel had done that, that deposit would 
constitute the delivery of possession sufficiently to creatje 
a usufruct then and there; is that right! A. Yes. 

Q. Is there anything in any of the three Hachenburg 
papers which I have shown you—namely, the letter to 
Wilhelm von Opel, the draft agreement, and the memoran¬ 
dum entitled, ‘‘Fundamental Considerations”—which in 
any way shows that what Hachenburg was intending to do 
was to create not a usufruct but merely a claim which the 
parents would have against Fritz von Opel, either for inf 
come or for the creation of a usufruct at some vague 
2033 time in the indefinite future! A. I cannot see any¬ 
thing in these papers which would support that viewl 
In my opinion, Dr. Hachenburg made an elaborate provision 
for a usufruct to be created in the near future through 
this holding company. 

Q. Will you state whether or not the language of thej 
Hachenburg draft agreement is consistent or inconsistent! 
with your view that what Hachenburg intended to do was; 
to have a gift to Fritz von Opel, followed in the near! 
future by a creation of a usufruct brought about through' 
a holding company device! A. Well, the provision that, 
follows the passage—that shortly follows the passage—j 
I have just read, in which it is said that Geheimrat von I 
Opel, and in case he should predecease his wife, then his i 
widow, may vote the deposited holding shares by virtue of j 
the usufruct. 

Q. If Geheimrat von Opel or his widow were to have| 
merely an in personam claim to have Fritz create a usu- 
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fruct in the future, they would not have any right to vote 
the shares at all, would they! A. Not unless they held 
the shares. 

Q. But if they did hold the shares under the agreement, 
they would have a usufruct; isn’t that so? A. Yes. 

Q. Do you observe the words in the Hachenburg 

2034 draft to the effect that Geheimrat von Opel may 
vote deposited holding shares by virtue of the usu¬ 
fruct whenever the vote involved the declaration of the net 
profits and/or a resolution in respect thereto, including 
resolutions of the distribution of reserves and funds? A 
Yes, 

Q. Going back to Dr. Kronstein’s testimony a month 
ago, did you hear him tell me, on my cross examination of 
him, that there were different views in Germany—to be 
exact, three—as to the right of a usufructuary to vote 
shares: the most extreme being that he had no such right; 
the middle one being that he had a right to vote in so 
far as income was involved; and the most extreme on the 
other side being that he had the sole right to vote the 
shares? A. Yes, I heard that 

Q. Will you state what, in your, opinion, Hachenburg 
was intending to do by the words of the draft which I just 
read to you? A. I think that Dr. Hachenburg was well 
aware of this conflict of opinions, and he wanted to make 
it perfectly dear that the rights of the usufruct in regard 
to voting should be—that is, he adopted what you call the 
middle view. w 

Q. In other words, Hachenburg was aware that 

2035 there was doubt in German law on this point and 
sought to avoid any problem by solving it in the 

gift agreement itself; is that right? A. I think so. 

Q. That is a problem which arises in connection with 
an in rem right, namely, usufruct, isn’t it? A. Yes. He 
says expressly they shall vote by virtue of the usufruct. 
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Q. That is totally inconsistent, is it not, with the thought 
that it was intended that the Opels establish merely a claim 
for income or claim to have usufrnct created in the future 
in order to secure a claim to income? A. Yes; that] is, 
in my opinion, inconsistent. 

Q. So, having seen the Hachenburg draft, is it not cor¬ 
rect that you revise your first opinion, which was that the 
parties intended immediately to create the usufruct, and 
that the whole gift, therefore, may have failed because of 
failure to provide the technical language necessary j to 
create usufruct then and there; and that you, having seen 
the Hachenburg draft, would now say that it was the 
intent of the parties to pass title immediately to Fritz 
von Opel; it being the intent of the parties also that soon 
thereafter Fritz von Opel would place the proceeds of tjhe 
gift in a holding company and create a usufruct to his 
parents by depositing shares of the holding company 
2036 in their name? A. Yes. { 

Q. I will now ask you assume something further. 
Let us assume that the intent of the parties was as you 
described and that a bona fide gift was intended and exe¬ 
cuted on October 5, and that thereafter Fritz von Opel 
acquired the shares of a Swiss holding company called 
Uebersee Finanz-Korporation. Let us suppose he placid 
the proceeds of the gift into Uebersee and that he deposited 
the shares of Uebersee in a bank safe deposit box and tocfk 
the key and gave the key to his father’s agent, it being 
understood by the father, the agent—and I will give tlie 
agent the hypothetical name of Hans Frankenberg—and 
it was understood by the father, by Frankenberg, and by 
Fritz that Frankenberg was to hold the key as agent for 
his father. 

On that hypothesis would valid delivery of possession 
of the res have been made to Wilhelm von Opel? A. Yes. 
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Q. Would such delivery bring a usufruct into being? 
A. Such delivery would bring into existence the usufruct. 

Mr. Boland: Your Honor, may I ask a question? This is 
under German law? 

Mr. Burling: I was coming to that 

2037 By Mr. Burling: 

Q. As a matter of German law, would it make any 
difference whether the safe deposit box was Box 1917 in 
the Schweizerische Kreditanstalt in Zurich or was in a 
safe deposit box in a bank located within the Reich? A. 
Yes, it might make a difference. 

Q. Will you state what it is? A. It might make a dif¬ 
ference because the German court might look to the Swiss 
law concerning a usufruct, because the situs of the se¬ 
curities was in Switzerland. 

Q. You heard Professor Kaufmann testify as an expert 
in Swiss law that, as a matter of Swiss law, you could 
bring a usufruct into existence by delivering the key to the 
box in which the securities were? A. Yes. 

Q. I am not asking you to testify as an expert on Swiss 
law; but assuming that Professor Kaufmann is correct 
as to the Swiss law, then, as a matter of German law, 
would it make any difference whether the securities were 
in Box 1917 in Zurich or were in a box physically located 
in Germany? A. No, that would make no difference. 

Q So even if the box which I ask you to assume was 
in Zurich, on the hypothesis I have given you, a usufruct 
would come into existence at the moment that the 

2038 key was delivered to this hypothetical person named 
Frankenberg; is that correct? A. Yes. 

Q. Now, did you hear Professor Kronstein testify con¬ 
cerning what I believe he referred to as three possible 
ways of construing Plaintiffs Exhibit 5 in the light of the 
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Hachenburg papers—or three hypotheses! A. Yes, I re¬ 
member. 

Q Do you recall that he stated as his first hypotheses 
that they at first never intended to create an in rem right 
at all, but that they intended nothing beyond a mere claujn 
which the father and mother could at their option exercise 
to receive 80 per cent of the income upon demand! A. 
Yes; that, if I remember correctly, was his first hypothesis. 

Q. Now, is it your opinion that that is a possible con¬ 
struction of the papers! j 

Mr. Boland: Just a moment. I think, Your Honor, that 
this subject is confusing enough without misstating Dr. 
Kronstein. I remember this point very, very clearly. 

Mr. Burling: I am endeavoring to do this in good faith. 
If counsel will state what the first hypothesis is— 

Mr. Boland: The first hypothesis is that Dr. Kronl 
2039 stein testified that using the gift agreement alond, 
having nothing else in front of you but Exhibit a, 
there were three possible constructions or interpretations. 
Then, when he went to the Hachenburg draft, that elimina¬ 
ted some of those possible constructions. But the three 
potentials were on the gift agreement alone, Exhibit 5. 

I think it would be very confusing— 

Mr. Burling: I am genuinely confused, if Your Honor 
please. I thought all the hypotheses related to all four 
papers—that is, the actual gift, the draft gift, the letter! 
and memorandum. 

If counsel will now state which hypothesis his expert 
asserts is the correct one, on the basis of all of the four) 
papers, we can perhaps proceed more rapidly. 

Mr. Boland: As I recall the interpretation of Dr. Kron¬ 
stein, on the basis of the Hachenburg draft was his pos-j 
sibility 3, which was an in personam claim againt the donee,j 
with the right to establish and to secure an in personam| 
right through establishment of a usufruct. 
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Mr. Burling: May I ask, if Your Honor please, is that 
the position which counsel finally takes? 

Mr. Boland: Is that question directed to the entire 
presentation of the case? Our case is based upon the facts 
and the clear intent, as has been testified to by the father, , 
the son, and the lawyer who was present. 

2040 The Court: I think the best way we can do this is 
to have you ask the questions, Mr. Burling, which 

you think would meet those problems—questions of law. 

Mr. Burling: I was about to ask this witness if she 
agreed with what I thought and with what she thought Dr. 
Kronstein testified to. I 

The Court: I think the form of that might get us some¬ 
times into trouble. You have different hypotheses from 
his. 

Mr. Burling: I will put the hypotheses as my own. 

The Court: That will relieve you a little bit 
Mr. Boland: Yes. 

The Court: I get the point. Of course, you could include 
his name in there; and if Mr. Boland says he did not do 
that, he may include his name when he asks the other way. i 
It does not make any difference. I understand that each 
one of you might have a little different view of what the 
doctor said. 

Mr. Boland: I did not rise as a matter of objection but 
merely as a matter of assistance on the assumption that 
probably Mr. Burling had misinterpreted. I 

Mr. Burling: I quite agree with Mr. Boland. This is a 
different subject 

By Mr. Burling: 

Q. I withdraw the question I previously put and 

2041 ask you this: 

Will you examine Plaintiff’s Exhibit 5, the gift 
agreement? On the assumption merely that this is a bona 
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fide document and not a sham, and that it was executed on 
October 5, in your opinion is it possible to come to a con¬ 
clusion, as a matter of German legal construction, that 
this document was intended to create not a usufruct ljrat 
merely a claim which the parents Opel might exercise upon 
demand in the future for income ? A. No. I think this 
construction would be inconsistent with the plain, unam¬ 
biguous text of the agreement itself. 

Q. In other words, if I ask you whether the hypothesis 
of that construction is right—is possible—your answer jis, 
“No, it is impossible”; is that right? A. Yes. j 

Q. Now, I will take the second hypothesis. 

Mr. Burling: I withdraw my remark. 


By Mr. Burling: 


Q. Am I right in thinking that the reason why the hypo¬ 
thesis I gave you is impossible is that the agreement in 
terms, in its plain language, refers to usufruct, which is 
an in rem right, and that the German court would nit 
construe an instrument purporting to create an in rem 
right as being intended to create merely an in per- 
2042 sonam claim? A. Yes, that is correct. 

Q. Now, I will vary the hypothesis. Will you now 
assume that you are given not only the gift agreement ill- 
self but also the Hachenburg papers? Am I right in think¬ 
ing it is also clear that in the light of the Hachenburg 
papers it would be impossible for the German court to 
come to the conclusion that what was intended was merely 
a claim and not the creation of an in rem usufructuary 
right? A. That is my opinion. I 

Q. It is your opinion, is it not, that Dr. Hachenburg 
knew the difference between a claim and a usufruct? AL 
I think so. I think if he provided for a usufruct, he meant 
a right in rem. 
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Q. Ton agree, I take it, with Dr. Kronstein, that Hachen- 
bnrg was one of the most distinguished and learned lawyers 
in Germany, do yon not? A. Oh, yes, indeed. 

Q. So the first hypothesis I gave yon yon reject either 
on the basis of the instrument itself—that is, Plaintiffs 
Exhibit 5 itself—or on the basis of that instrument plus 
the Hachenburg papers? A. Yes. 

Q. Either way, yon reject the hypothesis? A. 
Yes. 

2043 Q. Now, I want to give yon a second hypothesis. 
Is it either possible or likely that a German court 

would construe the document Plaintiffs Exhibit 5 as 
effecting an agreement of the parties not to create a 
usufruct in the near future, but as embodying merely a 
right which the parents were to have—an in personam 
claim—so that if at some remote future time they felt like 
it, they could demand that Fritz von Opel create a usufruct? 
A. I think I could not put that construction on the gift 
agreement itself because, again, of the clear language 
which says the usufruct remains or shall remain with the 
Opels. 

Q. Let us vary the hypothesis slightly. Suppose I also 
give you the Hachenburg papers. Then what is your 
opinion as to the hypothesis that I just put? A. Well, 
the Hachenburg papers spell out the usufruct idea and 
elaborate the manner in which the usufruct is to be set 
up. Therefore, I cannot conclude that a mere claim for 
some—that establishing a usufruct at some future—vague 
future—time was intended by Dr. Hachenburg. 

Q. In other words, the second hypothesis is also unlikely, 
either on the basis of the instrument itself or on the basis 
of the instrument coupled with the Hachenburg 

2044 papers? A. Yes. 

Q. Let us take a third hypothesis, and that is 
that what the parties intended was to create instantly a 
claim which the parents could exercise, if they felt like 
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it, for money coupled with a right which they might or 
might not in some vague future time also exercise to 
create a usufruct in order to secure their claim for income. 
First, do you understand the hypothesis? A. Yes. It ijs 
a somewhat complicated hypothesis, but I think I under¬ 
stand it. 

Q. I now give you only the instrument itself—that is, 
Plaintiffs Exhibit 5. A. Excuse me; I do not have it her^. 
Just to make sure. 

(Mr. Burling handed a paper to the witness.) j 

Thank you. 

Q. Do you think it likely that the German court would 
put that construction on Plaintiff’s Exhibit 5, merely 
reading the face of the instrument? A. I don’t think so. 

Q. Will you explain why you don’t think so? A. Be 
cause, as I said just a minute ago, it is a somewhat 
complicated construction, and it would have to be spelled 
out somehow in the instrument itself. In other words, yoxj. 

cannot read into an instrument an intention of 
2045 the party which is not found in some expression—+ 
either a complete or incomplete expression—in the 
document. 

Q. In the document itself, do you see any expression 
of the hypothesis I just put to you? A. No, I don’t. 

Q. Will you also look at the Hachenburg papers and 
state whether on the basis of the Hachenburg papers and| 
the instrument itself you think it likely or unlikely that| 
the German court would adopt that hypothesis? A. I| 
think it is highly unlikely, for the same reason that I havej 
given just now. 

Q. Do you see anything in the Hachenburg papers which! 
indicates that it was the intent of the parties to obtain a 
right, an in personam claim for income, coupled with thej 
right that they could at some point in the future, if thev| 
felt like it, create a usufruct in order to secure that claim?) 
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A. No, I cannot read that interpretation from the Hachen- 
burg papers. 

Q. Do you see anything in the papers—in the Hachen- 
burg papers—where Hachenburg said anything about such 
an intent? A. No. 

Q. Are the Hachenburg papers consistent or inconsist¬ 
ent with that hypothesis? A. I think they are in- 

2046 consistent. 

Mr. Burling: Now, if Your Honor please, I wish 
to read a sentence from Dr. Kronstein’s testimony, as a 
basis for examining this witness. I am reading from page 
410 of the record. 

“If you take my first possibility in regards to the first 
paragraph on page 2, you have to interpret the section 5 
this way: 

“First, that the Opel parents can make a claim against 
the son; but without making a demand, no obligation on 
the side of the son can exist.” 

The Witness: I take it that section 5 refers to the gift 
agreement? 

Mr. Burling: Yes. Dr. Kronstein was testifying about 
the purported gift agreement of October 5. 

The Witness: Yes. 

By Mr. Burling: 

Q. Now, do you have an opinion concerning Dr. Kron- 
stein’s testimony that I just read to you? A. Yes, I have. 
I do not agree with Dr. Kronstein’s interpretation. 

Q. Will you explain why you do not? A. Because I 
think the theory that a mere in personam claim for income 
was intended is contradictory to the wording and the tenor 
of this paragraph. I cannot find any indication of 

2047 a right in personam for income alone. 

Q. Now, I am going to read another portion of 
Dr. Kronstein’s testimony, from page 442 of the record. 
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“Question: Is there anything in this letter, Plaintiffs 
Exhibit No. 7, which would shed light on the intent of jthe 
parties !” . j 

Will you look at Plaintiff’s Exhibit 7, please! A. Yes, 
I have it here. I 

Q. “Answer: Yes. 

“Question: Would you point out the particular verbiage 
of the letter and read it aloud, please! 

“Answer: One point is to be found in the last part. I 

“Question: The last paragraph! 

“Answer: Of the letter. 

“Question: Of the letter! | 

“Answer: Yes. 

“It says: ‘But the same would apply if the contract were 
to provide not for a true usufruct, but instead for a purely 
personal claim to the payment of a corresponding share <j>f 
the profits. This right also would be part of your prop¬ 
erty. It is to be evaluated in the same manner as the usu¬ 
fruct itself.’ ” I 

Will you examine that portion of the letter tjo 
2048 which Dr. Kronstein referred! A. I have. j 
Q. Will you state whether you agree with Dr. 
Kronstein that this indicates that the parties intended a 
claim for income as opposed to the creation of a usufruct 
in the near future! A. In my opinion, this indicates jusi 
the opposite. 

Q. Will you explain why! A. In the preceding para* 
graph, Dr. Hachenburg explains that the usufruct will 
have to be included in the property tax return. Then he| 
goes on to explain that this usufruct is not especially ex-j 
pensive from the point of no taxation, because even if al 
usufruct will not establish but a purely personal claim,! 
this right would also have to be reported as property un-j 
der the property tax. In other words, he speaks in thej 
subjunctive mood. 
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Q. Just a moment I should like you to look at the 
German, 

Mr. Burling: May I have 7-A, please? 

(The clerk handed a paper to Mr. Burling.) 

By Mr. Burling: 

Q. Will you state whether in German grammar there 
is a usage comparable to the English use of the subjunc¬ 
tive for conditions contrary to fact? A. Yes, the usage 
is just the same. 

2049 Q. In other words, what Dr. Hachenburg is say¬ 
ing, then, is that if this were something else, you 

would still have to pay the tax? A. Yes. It is the same 
thing as saying, “If I had a million dollars, I would have 
to pay a high income tax.” 

Q. And the use of the subjunctive would indicate that 
either you do not have a million dollars or that this was 
not a personal claim; is that right? A. Yes. 

Q. Now, I am coming to another topic, Miss Schoch, 
and I ask you again to assume various things. I ask 
you to assume that a valid gift was made on October 5— 
that is, that there was not a sham; that it was executed on 
October 5; and that thereafter Fritz von Opel placed the 
proceeds of the gift into Uebersee, placed the shares of 
Uebersee in a box in a bank in Zurich, and by agreement 
between himself, a hypothetical man named Frankenberg, 
and Wilhelm von Opel delivered the key to Frankenberg 
as agent for Wilhelm, thus creating a valid usufruct. 

Assume that all this happened on or after October 5, 
1931; and assume further that Wilhelm and Marta von 
Opel never received a license, but waived or abandoned 
their usufructuary interest in those securities of a Swiss 
corporation. 

Would it have been possible at any time after 

2050 October 5, 1931 for them to have waived or aban¬ 
doned such interest? A. Under German law, they 
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required a license to waive such interest. In the absence 
of a license, such a waiver would have been void. 

Q. Therefore, even if they purported to do so, the usu¬ 
fructuary interest would remain in them; is that right? 
A. Yes. 

Q. What section or what provision of German law Re¬ 
quired a license to engage in this waiver? A. A provision 
in the foreign exchange decree, which said that any trans¬ 
fer or other act of disposition concerning foreign securi¬ 
ties requires a license. 

Q. What provision is that? A. I can refer you to the 
decree of August 1, 1931 and its subsequent decrees ai|d 
laws which are incorporated. 

Q. In other words, it began with paragraph 4 of the 
decree of August 1, 1931, and was then restated in subse¬ 
quent decrees? A. I think it was section 4. 

Q. Is it not true that at no time after August 1 could 
you dispose of foreign securities, if you were a devisejn 
inlander, without a license? A. That is correct. 

Q. Is there any provision of German law which says 
that a purported disposal in violation of law is 
2051 void? A. Yes. 

Q. What section is that, please? A. First of al^, 
there is a provision in the German Civil Code which pro¬ 
vides that a legal act which violates a statutory prohibi¬ 
tion is void. 

Then, there is a special provision in the foreign ex¬ 
change control decree of August 1,1931, and in subsequeht 
legislation, which expressly says that a transaction whicji 
requires a license—no; it says that any transaction made 
contrary to the provisions of this law is void. 

Q. You have no doubt, do you, that a waiver or aban¬ 
donment of usufructuary in foreign securities was within 
the purview of the foreign exchange control legislation^ 
A. Yes. 

Q. You do not have any doubt? Is that what you mean? 
A. Well, it is my opinion that a waiver of usufruct is an 
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act of disposition within the meaning of the foreign ex¬ 
change control law. 

Q. Thank you. Now, who—that is to say, what agency 
or what official of the Government—was entrusted with 
the duty or supervision of issuing licenses for disposition 
of foreign securities? A. The granting and handling 

2052 of licenses was in the jurisdiction of the so-called 
foreign exchange offices, which formed part of the 

regional tax collector’s office. 

Q. That is to say, in the first instance, throughout the 
country there were foreign exchange control offices? A. 
Yes. 

Q. What agency of the German Government had the 
obligation of supervising them? A. These agencies were 
first placed under the jurisdiction of the Reichs Ministry 
of Economic Affairs in 1931. Later a special central 
agency was established under the name of Reich Office of 
Foreign Exchange Control And again, I think in 1938, 
the supervision was placed back into a department of the 
Reichs Minister of Economics. 

Q. Will you state whether at any time the Reichsbank 
had authority to issue licenses to engage in foreign ex¬ 
change—in the disposition of foreign exchange? A. The 
Reichsbank had a very limited jurisdiction to grant such 
licenses—that is, only in connection with licenses applied 
for under one of the so-called standstill agreements— 
that is, agreements which were entered into between 
groups of foreign creditors and German debtors. 

Q. More specifically, at any time from October 5, 1931, 
until June, 1942, did the Reichsbank have authority to 
license the waiver of usufructuary interest in Swiss 

2053 securities held by—usufructuary interest being held 
by German residents? A. No. The Reichsbank did 

not have such jurisdiction. 

Q. Coming to the agency which did have jurisdiction, 
will you state whether or not it was required by German 
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law that such licenses be in writing? A. Yes, that) is 
expressly provided for. 

Q. That is, that licenses must be in writing? A. Licenses 
must be in writing. 

Q. It is your testimony, is it not, that if there was l no 
license obtained in writing from the agency having juris¬ 
diction—namely, the Foreign Exchange Control offices— 
then any purported waiver of usufruct after October' 5, 
1931—I am referring to usufruct in Swiss securities— 
would be totally void and of no effect; is that correct? 
A. Yes. 

Q. Now, let us vary the assumption and assume merely 
that what Wilhelm and Marton von Opel acquired as the 
result of the gift agreement of October, 1931, was a claim 
for income coupled with a claim to have Fritz von Opel 
at some indefinite point in the future create a usufruct jin 
order to secure that claim. Do you understand the 
2054 hypothesis? A. Yes. j 

Q. In other words, we are now dealing with an in 
personam claim for income and for the creation of a 
usufruct. . | 

Let us assume, further, that the res given on October 
5, 1931, was put into a Swiss holding company and that 
the claim attaches to the Swiss holding company. Do you 
follow me? A. Yes. 

Q. Was it possible, as a matter of German law, in yohr 
opinion, to waive, abandon, or give away such an in per¬ 
sonam claim to Swiss securities without a license undejr 
the Foreign Exchange Control regulations? A. Well, jl 
would like to distinguish between the in personam claim 
for income— 

Q. Will you testify, first, about that? A. Now, as re¬ 
gards that, it is clear that the waiver of such a right fof 
income would require a license, because this claim would 
be a claim payable in foreign currency; and claims pay¬ 
able in foreign currency under the Foreign Exchange 
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Control law could not be transferred or otherwise disposed 
of except with a license. 

Q. And again, the license would be issued in writing 
by the Foreign Exchange Control office, would it not! A. 
Yes. 

Q. No other agency of the German Government 

2055 would have jurisdiction to grant a license? A. That 
is correct. 

Q. And an oral license would not be valid, would it? A. 
No. 

Q. And a purported abandonment or waiver of the claim 
by the claimant would be void under German law, would 
it not? A. Yes. 

2056 Q. So that if all we are talking about is a claim 
for income, it is perfectly clear, is it not, that if 

a license was not obtained, then whether or not the parties 
purported to abandon it, the claim continued to exist? 
A. That is correct. 

Q. That would be true—that is, the claim would con¬ 
tinue to exist—until the year 1942; isn’t that right? A. 
Yes. 

Q. Now, let us come to the question of whether the 
parties could waive—abandon—a claim to have a usufruct 
created in the future. Will you discuss that, please. A. 
Well, that would leave some doubt. This is a rather un¬ 
usual kind of claim— 

Q. Have you, at my request, looked for cases dealing 
with the application of the foreign exchange control laws 
to purported abandonments or waivers of claims to create 
usufructs in the future? A. Yes. 

Q. And what success have you had? A. I have not been 
able to find any precedents which would be applicable to 
this particular kind of claim. 

Q. In other words, this situation would be so rare that 
there is no case dealing with it in the German reports; 
is that right? A. That is correct. 

2057 Q. Now, are you able to apply any techniques of 
German law so as to tell us what a German court 
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probably would have done had such a situation arisen ? 
A. I would say this: Even if the term “claims payable 
in a foreign currency” is primarily intended to cover 
claims in money, yet the term had to be applied and was 
applied in a broader sense. For instance, it was applied 
to cover claims for damages where the damage was nbt 
yet liquidated, or it was held to cover claims from which 
eventually money claims would arise. 

Considering further the purpose of the foreign exchan 
control regulations, to make available to the German 
economy all possible sources of foreign exchange arjd 
foreign currency, I would conclude that the German court 
would be inclined to consider such a claim for the estab¬ 
lishment of a usufruct, which eventually would result in 
foreign currency which would flow into Germany—that 
a court would consider this to come under the concept of 
a claim payable in a foreign currency, particularly since 
the foreign exchange regulations and the requirement cjf 
a license do apply to a transfer or act of disposition con¬ 
cerning foreign shares, foreign securities, and do apply 
clearly to a claim for money accruing from these foreigp 
securities. 

So this particular situation might appear as a loophole 
for parties who have a claim for the establishment 
2058 of a usufruct, and by not exercising the right to 
have the usufruct established, they would deprive 
the German Government of this accrual of foreign ex¬ 
change. 

Q. So that your conclusion is, although you can find 
no case precisely in point, that, as a matter of construction 
of the foreign exchange laws, a German court would ifi 
fact hold that a waiver of a right to have a usufruct created 
in the future was void unless it was licensed; is thai 
correct? A. I would say that that would be highly probably 
in the later thirties, when the German foreign exchange 
situation became tighter and tighter. I think there is 
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strong probability that the court would have decided that 
way. 

May I add something to what I just said? 

Q. Please do. A. I would also, in reaching this conclu¬ 
sion—I would also consider a provision in the rules and 
regulations implementing the foreign exchange control 
law of 1935. 

In these rules and regulations it is provided that, with 
regard to the duties of tendering foreign exchange, foreign 
securities, and claims payable in foreign currency, it is 
provided that where the party, which is tinder a duty to 
tender, tenders to the Reichsbank a claim payable in 
foreign currency which is not yet due, then this party is 
under a duty to bring such claim to maturity as soon as 
possible. 

So that again points in the direction of my con- 
2059 elusion that parties were expected to do all they 
could to make this foreign exchange available to 
Germany. 

Q. Now, let me ask you this. Would a director of the 
Reichsbank have any legal capacity in the year 1937 or 
1938 to declare that a right to have a usufruct created 
could be waived without a license? A. In my opinion, such 
a declaration was not within the jurisdiction of the Reichs¬ 
bank. 

Q. And supposing now that a director were to say, 
“We do not regard a waiver of a right to have a usufruct 
created as coming within the foreign exchange control 
regulations.” Would such a statement made by a director 
of the Reichsbank have any legal effect whatsoever? A. 
I don’t think so. 

Q. And supposing he were to say instead, “I do not 
want to discuss legal problems with you. What I am 
interested in is getting foreign exchange returned to 
the Reich,” would that statement have any legal bearing 
on whether or not an unlicensed waiver of a right to have 
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a usufruct created was void? A. Clearly, such a statement 
would have no legal effect. 

Q. It would be, as a matter of German law, totally ir¬ 
relevant, would it not? A. Yes, sir. 

Mr. Burling: If Your Honor please, I would jlike 

2060 to recapitulate. I think I can do it briefly. Then I 

will be through. j 

By Mr. Burling: 

Q. Is it not your testimony, Miss Schoch, that on |the 
assumption that father and son agree that no gift at all 
is to be made, but that a purported gift was to be mide, 
under which the son would take the father’s money out 
of Germany, out of a locked German safe, such an agree¬ 
ment did not pass title at all to the son? A. That! is 
correct. 

Q. And if nothing further were done until June, 1942, 
title would remain in the father? A. Yes. | 

Q. I ask you to assume nothing more than that Plain¬ 
tiff’s Exhibit 5 was executed in November 1931 and that 
in October, 1931, the Opel shares, which are the subject 
of the purported agreement, had been sold to General 
Motors against a claim for dollars and General Motors 
stock. Then is it not correct that the purported gift was 
void, as title would remain in the father? A. That is liny 
conclusion. 

Q. And, again, title would remain in the father until 
1942, assuming nothing further happened? A. Yes. 

Q. And assuming now that there was no sham, 

2061 but instead a bona fide gift made on October 5, 19&1, 
and assuming that the gift was prepared on tjie 

basis of the Hachenburg papers that you have before you 
and assuming one further thing, that the proceeds of the 
gift were placed in a holding company in Zurich and that 
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the shares of the holding company were put in a box 
and the key to the box given to our hypothetical friend, 
Frankenberg, you would think that after that delivery to 
Frankenberg a usufruct arose in the father and mother, 
would you not? A. Yes. 

Q. And under that usufruct, they would have the right 
to co-possession of the res? A. Yes. 

Q. And a right to a voice in the management of the 
res? A. Yes. 

Q. And a right to an income less an in personam income 
to Fritz of 20 percent? A. That is right. 

Q. They would have an in rem right in the property 
as a matter of German law? A. Yes. 

Q. And unless a license was obtained in writing from 
the Reich foreign exchange office or subsidiary, it would 
have been impossible for Wilhelm and Marta von Opel 
to have waived that usufructuary right up to and includ¬ 
ing the year 1942; isn’t that right? A. Yes. 

2062 Q. So that that peculiar interest in the property, 
on the assumption I have given you, would be in 
Wilhelm and Marta von Opel in 1942, wouldn’t it? A. It 
would. 

Q. Even assuming that the key to the box was not given 
to Frankenberg as Wilhelm’s agent, you would still as¬ 
sume that Wilhelm and Marta von Opel had an in per¬ 
sonam right to require Fritz von Opel to create this 
usufructuary right, wouldn’t you? A. Yes. 

Q. And it is your best opinion, is it not, that at no 
time after October 5, 1931, could they have waived this 
in personam right validly without a written license from 
the Reich foreign exchange office? A. Yes. 

Q. And if they did not obtain a license from the Reich 
foreign exchange office, then the in personam claim would, 
on the assumption that nothing further happened, remain 
in them up until 1942? A. Yes. 

Q. So that even on the assumptions which I have now 
given you, in 1942 Wilhelm and Marta von Opel could 
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. require, as a matter of law—as a matter of Germjan 

2063 law—Fritz von Opel to create a usufructuary right 
in Wilhelm and Marta f A. Yes, I think so. 

Mr. Burling: You may inquire. 

Cross Examination 

By Mr. Boland: j 

Q. Will you describe, Miss Schoch, briefly, the meaning 
of scheinvertrag under German law! A. A scheinvertrag 
is a purported transaction entered into by two parties 
which are agreed that the intention that is expressed in 
their agreement is not their true intention. 

Q. And this necessitates, does it not, an intentional 
false appearance? A. It necessitates— 

Q. It is an agreement that what has been agreed to in 
writing, for example, is not true? A. Yes. 

Q. Now, I have some hypothetical cases here, Miss 
Schoch. If you will just bear with me, we will go through 
them. 

Suppose that A has real property and that A wants to 
save property taxes. Let us assume that A is very rich 
and therefore in a high tax bracket and A decides tb 
transfer the property to B, either as a gift or for a 
nominal consideration, and his sole purpose under thijs 
hypothetical case is to save taxes. Is this a schein- 

2064 vertrag? A. If there is a true intention that a giijt 
shall be made— 

Q. Let us assume that this is all that we have before 
us. This is -all that we have. Do you want me to repeal 
the facts? A. Yes, please. 

Q. A has real property and he wants to save property 
taxes. He is very rich and in a high tax bracket. So, 
therefore, he transfers this property to B, either as a 
gift or for cheap or nominal consideration. His sole purj- 
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pose is to save taxes. The question is, is that a schein¬ 
vertrag? A. On these facts alone, no. 

Q. Let us take hypothetical No. 2. A is in financial 
difficulties. He has a very valuable diamond and he wants 
to protect it against creditors, so he transfers this diamond 
for a cheap consideration or as a gift to his cousin. Is 
this a scheinvertrag? A. No. 

Mr. Burling: Your Honor, I object unless the facts are 
stated. The testimony is, and it has been brought out, I 
think, very clearly that a scheinvertrag is a sham trans¬ 
action. I think we are agreed— 

Mr. Boland: Well, we are not necessarily agreed on 
sham transaction. We are agreed on what schein- 
2065 vertrag means, I think, according to Miss Schoch. 
We will accept her definition. 

Mr. Burling: The witness testified that the correct 
translation of that term was sham transaction just yester¬ 
day. Counsel is putting a case which leaves out the es¬ 
sential fact, which is, what is the intention of the parties? 
It either is or not intended to make a gift or it is or is 
not intended to be a sham. I think counsel should not 
put hypothetical questions which contain very adroitly 
phrased ambiguities. 

Mr. Boland: The adroit ambiguities are not intentional, 
Your Honor. I might state here that it seems to me that 
in this case we have had no evidence whatsoever of any 
intent for a sham transaction. It is purely hypothetical 
and speculative. 

These are merely an analysis of questions under Ger¬ 
man law to find out just how far Miss Schoch goes, on a 
limited number of facts such as we have got in this case. 
We have no intent here shown that the parties intended 
to sham. 

Mr. Burling: I am not trying to ask Miss Schoch to 
decide whether what happened in Wiesbaden is a sham. 
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I wanted to bring out that, in the Gorman law, if the 
parties intended to sham, then it is void, and I wish coun¬ 
sel would tell the witness what the facts are he is inter¬ 
rogating about and what is the intent of the party, j 

Mr. Boland: I gave the intent. The intent in the 

2066 last hypothetical was solely for the purpose! of 
protecting the diamond against creditors. That] is 

the only intent in the case. 

Mr. Burling: That is a description of motive, but Y<|>ur 
Honor must hear bankruptcy cases by the score, whfere 
there are transfers where the intent is to defraud the 
creditors. You also must hear cases where Your Hoijior 
finds that the intent was not to defraud the creditors, j 

The Court: I think if she says there is any element 
there that makes it impossible for her to tell, she can 
answer it that way. I think I had better give him con¬ 
siderable latitude on what it would amount to. 

Mr. Burling: As long as it is clear. 

The Court: If the witness cannot answer the question^— 

Mr. Burling: As long as the witness is not being mis¬ 
led, I make no objection. 

The Court: She can say if she does not know. 

Mr. Boland: If the witness will state that under Ger¬ 
man law, under such a set of facts, she cannot come \o 
any conclusion, I will accept that and go on. 

The Court: I think you ought to feel at liberty to do 
that. If you think you are missing some essential factk, 
you may do so. 

The Witness: Well, I think the one essential fact th^t 
has to be present in each hypothetical case is thle 

2067 intent of the parties. j 

By Mr. Boland: | 

Q. Let me ask you this question. Is it your opinio^ 
that under German law, on such a set of facts, a court 
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could not come to a decision one way or the other? A. 
I think the court—if the court had no other facts— 

Q. That was my assumption, that the court had no 
other facts but the facts that I gave you. I realize that 
Mr. Burling made the objection for you, and not you. A. 
Well, I think that is a rather remote hypothesis, because 
in cases like this there are far more numerous facts before 
the court. 

Q. It is your opinion that on the basis of this hypo¬ 
thetical there are not enough facts for the court to deter¬ 
mine whether this is or is not a scheinvertrag; is that 
correct? A. That is correct 

Q. That is your testimony? A. Yes. 

Q. Thank you. 

The Court: That may depend a little bit on who is 
bringing the suit, whether it is a creditor or whoever 
it is? Wouldn’t that make a difference? The burden of 
proof would make a difference? 

Mr. Boland: Well, I asked the general question. 
2068 The Court: I do not know the German law, but 

I would be surprised if it would not. 

By the Court: 

Q. Does the burden of proof have some significance in 
German law? A. Surely. In German law the person that 
alleges that a transaction is a sham transaction has to 
have enough proof, and that party will bring before the 
court all facts which might enable the court to decide 
as to intention. 

By Mr. Boland: 

Q. Let us see whether there are enough facts in my 
third hypothetical, Miss Schoch. 

Let us assume that there are rumors that the legisla¬ 
ture—we are in Germany—will enact a statute which 
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gives the Government a right to take all estates if. there 
is no close relative of the deceased alive. More or less, 
you understand what the American theory of escheat is? 
A. Yes, indeed. 

Q. This is not as limited as our theory of escheat. Jt 
was intended to broaden and take in more property. 

Let us assume that there is a rumor to this effect i|n 
Germany. Now, A’s closest relative is a fifth cousin, so 
A gives his fifth cousin this property and says, “I under¬ 
stand that they are going to enact some legislation which 
might take my property upon my death and ju^t 
2069 give it to the state, so I want to give it to you now,f’ 
and he does give it to this fifth cousin, and it con¬ 
sists of six million marks shares as a gift, and the only 
fact as to the intent is that but for the fact of this pro¬ 
posed pending legislation, this gift would never have 
been made. Is that a scheinvertrag? A. Again, all J. 
can say is that if the court is convinced that the party 
intended a gift, then the motive for the gift will nojt 
change that conclusion. 

The Court: Are not we all in agreement—are not botlf 
sides in agreement— 

Mr. Boland: Frankly, I do not know whether we arO 
or not. 

The Court: If they—Mr. von Opel and his wife—made* 
an absolutely bona fide gift to the son to avoid foreign 
exchange, or whatever reason it was, it was a bona fide 
gift and he divested himself of all interest in his wif^ 
and all interest in it, I think we will all agree that that| 
is not a scheinvertrag. 

Mr. Boland: If we are all agreed, I will not continue—| 

Mr. Burling: I shall argue that the totality of the! 
evidence is that it is not so. 

The Court: I understand that. If your argument is} 
going to be that, by that act and by virtue of subsequent} 
acts that you say occurred, he did not intend absolutely. 
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to pass the title, that he intended to reserve that to 

2070 himself, and he went through this formality in order 
to beat, so to speak, the foreign exchange, that is 

what a sham is, in my judgment, and I certainly would 
think that it would be that in Germany. If I give my 
property absolutely away, with perfectly good faith, and 
I can accomplish beating taxes, that is not a sham in any 
law. 

Mr. Boland: That is the point, Tour Honor. 

The Court: I would not think it would be. 

Mr. Boland: I gathered from Mr. Burling’s statements 
all along that he is going to argue that insofar as this was 
an attempt to more or less go beyond the devisen laws 
and get beyond the foreign exchange, and that because 
of that it must have been a sham transaction. 

Mr. Burling: That is a matter of evidence. 

Mr. Boland: That is his No. 1 contention. 

The Court: You do undertake the burden, do you not, 
Mr. Burling, of saying that that is an item—this idea of 
foreign exchange—together with other items of evidence, 
tending to indicate that Mr. and Mrs. von Opel did not 
divest themselves of the title by that transaction, but 
intended to retain title! 

Mr. Burling: Your Honor exactly apprehends my po¬ 
sition as a possibility, but I would like to think a little 
more of where the burden is. The burden starts with my 
friend. 

The Court: I am not talking about the burden, 

2071 but we are getting into a whole lot of questions 
over sham where there is no disagreement. If we 

have a document fair on its face and absolutely intended 
by the parties to divest them of all interest, whether it 
be to defeat the foreign exchange, defeat creditors, or 
defeat taxes, or anything else, that is absolutely fair on 
its face but absolutely made with the intention of both of 
the parties to divest themselves of all interest, there is 
no sham to that. 
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Mr. Burling: That is correct, Tour Honor. | 

The Court: On the other hand, as I understand y<|>ur 
contention, you say that they wanted to avoid some pos¬ 
sible laws with regard to foreign exchange. 

That situation, taken into account with other circum¬ 
stances which you claim you have established, by virtue 
of setting up an agency in respect to the holding of sojne 
of the stock, and by virtue of the use of usufructuary 
provisions, and by virtue of control by Frankenberg, apd 
so forth, and a lot of other contentions you make, tepds 
to indicate that that was not a bona fide or intentional 
divesting of interests, but there was an interest retained 
and therefore that this transaction was a sham; it wps 
not really a divesting. That is what he is arguing, as 
I understand it. 

Mr. Burling: Yes, Your Honor; that is exactly my 
argument. 

The Court: If we are all agreed on that—and I 
2072 think we are—these hypotheses do not help us very 
much. 

I know what you are talking about. If the divesting 
itself and everything else is absolutely in the open, as 
you contend it is, the fact that it is trying to defeat foreign 
exchange would not make it a sham. 

Mr. Boland: The ultimate point I want to bring opt, 
Your Honor, is that the one way to avoid problems <j>f 
foreign exchange was to pass title, and that was tfie 
only way to do it. 

Mr. Burling: I do not agree with that. 

Mr. Boland: At least, if I can’t bring it out through 
these witnesses, these are all actual German cases, anS 
we have the decisions on these cases. 

The Court: You mean on what a sham is? 

Mr. Boland: What a sham is, and I want to take hep 
through a series of cases. Of course, she has not ha^l 
practice in Germany; she might not be able to answer. 
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But Dr. Kronstein has indicated, and Mr. Gros has indi¬ 
cated, and Dr. Flatow has indicated that the one im¬ 
portant thing was to pass title if yon wanted to take 
advantage of the loophole. 

Mr. Burling: If you wanted to do it legally, but if you 
wanted to commit a crime in Germany, as Dr. Kronstein 
agrees, you could purport to pass title. 

The Court: We are still not having any trouble. We 
still go right back to the proposition that you 
2073 passed title or intended to pass it. What is a sham! 

You go through one deal and have in mind or an 
agreement on the side of another deal. That is what a 
sham is. In truth and in fact, it is the side deal, whereas 
this on the face of it is a sham. That must be the law. 
If it is any different anywhere else, I have got to have 
sham redefined to me. But I think we are all agreed on 
that. 

Mr. Boland: Yes, we are. 

Mr. Burling: We certainly are. 

The Court: I think we are all agreed on that. I do not 
have any quarrel with the cases that you have mentioned. 
Until we get to a point of disagreement, I do think we are 
probably wasting time. If we are not agreed on it, I will 
give you all the latitude in the world. 

I think what you want to bring out is if the German 
authorities hold over and over again, as they do, I think, 
in this country, and probably everywhere in the world, 
that it was not a sham if you passed title and had intended 
to pass title and you do not have something on the side 
saying, “I retain something” or “I get something” “we do 
not mean it.” 

Mr. Boland: With the additional consideration that if 
you are trying to take advantage of a loophole in the 
law, it does not indicate you are trying to commit a sham. 
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that. 


Mr. Burling: That is a matter of evidence. 
The Court: Whether it happened or not is 
question of evidence. I think he has a right to shew 


Mr. Burling: I do not think we are in any disagree¬ 
ment, Your Honor. My point is that the motive is, of 
course, one factor which goes to the question of whether 
or not it is a sham. I gave my little boy, let us say, a tri¬ 
cycle at Christmastime. The fact that it was Christmas 
and that I have a little boy and it is customary to give toys 
to children on Christmas Day would be evidence that it Is 
not a sham. 

The Court: I said it two or three times. I meant to say 
—I think I did—that your argument is that this fact that 
he wanted to defeat a possible law with regard to foreigh 
exchange is evidence that he did not divest himself of title ? 
Mr. Burling: Yes, Your Honor. j 

The Court: I agree with that, but I do not think that 
that alone, as I understand your point, necessarily de¬ 
feats the bona tides of the gift. I mean that fact alone, j 
Mr. Burling: I agree with that; it is the totality of the 
facts. j 

The Court: Aren’t we in agreement on that, then? 

Mr. Boland: I am not sure I understand. 

The Court: In other words, he agrees that if he wante 
to defeat foreign exchange, if we believe that this is an ab¬ 
solutely bona fide transaction, no reservation of title! 

nothing on the side other than is what is on that 
2075 face, I have done this to circumvent foreign ex¬ 
change, and it is a loophole, that in and of itselfj 
does not render this an ineffective gift. I think he agreesj 
to that. j 

Mr. Boland: Yes. 

The Court: However, his position is that he has a right| 
to take that factor into consideration as a motive, so to 
speak, for having the side agreement and arguing to me 
that that is the reason they had a side agreement, and 


4 



these other facts show this side agreement; bnt I do not 
think that affects the definition of either one of yon on 
sham. 

I do not want to hold you down, bnt I think we are, all 
of ns, in agreement 

Mr. Boland: I think we are if Mr. Burling would agree 
that under German law if you wanted to take advantage 
of a loophole in the law, the thing to do is to pass title. 
That is the point. 

Mr. Burling: I do not agree to that. Another thing to 
do is what I say was done here. It did not work out very 
well, as it turned out. 

The Court: I think the reason he does not agree to it 
is that he says he has other items of evidence, and he wants 
to argue that along with it I think that is the reason. I 
think he said that if that was all he had, he would agree. 

Mr. Burling: If we had no other scintilla of evidence 
other than this motive point, I think I would agree 
2076 that if we had the burden we would not win. 

The Court: I am not talking about winning 
now; I am talking about what is a sham. I am not talking 
about winning. The winning end of it involves the burden 
of proof, but what constitutes a sham does not. That is 
what he is talking about. 

Mr. Burling: Yes. 

The Court: Well, now, does that go far enough for you? 

Mr. Boland: I think it will, Your Honor. I think I will 
drop it 

The Court: I do not want to restrain you in that re¬ 
gard. I do not think there is the slightest bit of doubt 
about it. We have some of the most reputable lawyers in 
the country and some of the finest concerns going through 
loopholes to defeat taxes, and they are upheld over and 
over again. There is no sham. I mean, there is nothing 
dishonest about it. But if you find that there is a reten¬ 
tion of title there, and you bring into those proceedings 
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some reservation, some side agreement, or some idea that 
this purported assignment or this prima facie evidence of 
assignment did not mean what it said, then that is a sham, 
and that is a fraud and a wrong. 

The same way, as he said, in bankruptcy. If you have a 
perfectly bona fide transaction in bankruptcy and you do 
not have any arbitrary time involved in it, and you halve 
a question as to whether it is bona fide or not, the 

2077 mere fact that he goes into the transaction might 
not be material beyond a certain date. 

That is certainly my view of the law, and unless some¬ 
body shows me the German law is to the contrary, I aim 
going to follow that, because I cannot conceive of a sham 
being anything else. 

Mr. Boland: I agree, Your Honor. 

The Witness: I may say that that is exactly what the 
German law is. 

The Court: I think we all agree with that. The doct< 
agrees with it. So I think we are all right. 

I will tell you one thing that I am a little bit interested 
in. I do not know how you can develop it, and I do n<j>t 
know that you have touched on it. I am trying to know 
just exactly how to frame it in my own words. 

This October 5, 1931, transaction or transfer, let us 
say, was to avoid the regulation or some regulation either 
in effect or coming into effect with regard to foreign ex¬ 
change. Now, I would like to know from these two lawyers 
—both of you gentlemen—would the form of this usufruc¬ 
tuary provision make any difference with regard to thosje 
regulations? In other words, would the fact that it was a 
right in rem have one effect on the regulations and the 
fact that it is one in personam, such as the doctor says it 
is, have any effect on it? 

2078 I do not know whether you covered it or not. i 
did not quite bite down on it if you did. 
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Mr. Burling: It is a question of degree. Miss Schoch is 
able to testify she feels certain that, if it is a right in rem, 
then it could not have been waived, assuming it was waived. 

The Court: I am not speaking about the waiver; I am 
speaking about the intent at the time. 

In other words, there is considerable argument here in 
this case with regard to the fact as to whether the Octo¬ 
ber 5, 1931, agreement created an interest in rem or in 
personam or one which might call into being a right in 
rem in the future. Isn’t that right? That is one phase. 

It is also said that Dr. Hachenburg plainly provided 
for an in rem transaction in his notes. 

Now, plaintiff’s expert on the law, as I say, comes 
around to the point where Mr. Stansfield drew it, and he 
changed it around, the effect of which was to create some¬ 
thing in the future, which might or might not come into 
being. 

Now, what I had in mind is, with those two situations— 
No. 1, Hachenburg, which gave the right in rem; No. 2, 
Stansfield, which might or might not—she said it did— 
would the fact of the doctor’s interpretation of that, that 
it gave only a future right, have any effect or bearing or 
any significance with regard to the foreign exchange 
2079 situation? Do you see what I mean? 

Mr. Burling: I believe, Your Honor, that it is 
clear that in either way it would be income arising in for¬ 
eign exchange, which would have to be tendered. 

The relevance—and I think the reason so much time 
has been spent on it—of whether it is a right in rem or a 
right in personam is twofold. The first is that we wish to 
get the greatest possible right in von Opel, that is, a right 
in rem. 

The Court: You dealt with that very proposition on 
the question of license, but not on the idea of whether it 
had any bearing on the foreign exchange. 

Mr. Burling: That is the second of the twofold signifi¬ 
cance, if Your Honor please. The second relates solely to 
waiver. 
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The Court: To waiver? 

Mr. Burling: Yes, Your Honor, but it is only then thatj it 
is important. 

It is asserted now that whatever right was retained un¬ 
der the usufructuary provision was abandoned, and we 
contend—in fact, all the German lawyers have agreed-i— 
that if it was a right in rem, it could not have been aban¬ 
doned without a license, and therefore it was not aban¬ 
doned, and therefore it continued. If, however— 

The Court: I know your point. 

2080 Mr. Burling: If, however, it was merely a right 
in personam—of course, our first point is that there 

was no such waiver, as a matter of fact; but assuming 
that we do not prevail on that, then there is a difference 
in the degree to which our expert is certain that the 
waiver required a license. 

She is certain that if it was a right in rem, it required 
a license; but can only say that her best opinion is that ijf 
it was a right in personam, it required a license. • J 

The Court: I do not think you quite get in mind— 

Mr. Boland: Your Honor— 

The Court: I know what you are talking about. ' 

Mr. Boland: I thought that the question that you aske<J 
was what effect did the foreign currency regulations have 
on the gift of October 5. 

The Court: That is right. Here is what I am getting atj 
Suppose I wanted to make up my mind as between the 
doctor, who says that the right in rem was not created by 
the Stansfield draft, and the testimony of the present wit¬ 
ness that one was, that the intention of the parties was 
that. She said that the intention of the parties plainly in¬ 
dicated that it was, the language indicates that it was, and 
so forth, and the doctor takes the contrary view. 

Now, I know there are any number of other contentions,! 
but suppose I have to make up my mind as between j 

2081 those two. What I would like to know is. Would onej 
method accomplished, namely, the in personam sit- 
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nation or the future situation, effectuate this transfer, 
whereas the other one might not, insofar as the foreign 
' exchange is concerned? 

Mr, Burling: I think the question is entirely irrelevant 
until we get to the waiver point. Prior to that time I per¬ 
ceive no significance in the distinction. 

The Court: In other words, it does not make any differ¬ 
ence to you, prior to the waiver, whether this court would 
find that it was a right in rem or a right in personam? 

Mr. Burling: An in rem right, I suppose, is a more in¬ 
timate or higher degree of right and therefore places the 
enemy a little more clearly in possession of the property; 
but it is only when we get to that point—that is, when we 
get to the war between Germany and the United States— 
that the waiver comes in, first in point of time, but then 
the right also. 

The Court: If you think it is entirely immaterial as 
between these two rights as of October 5, then I do not 
care to have any distinction made. 

Mr. Burling: I think it will become material. 

The Court: When you take into account the waiver. 

Mr. Burling: When you get to the waiver point. Our 
contention is you could not waive either one without a 
license. 

2082 The Court: Yes; I understand that. 

Mr. Burling: If it is an in rem right, Your Honor 
has no problem in German law. 

The Court: Wouldn’t it be helpful for me to know what 
these people might have accomplished? One, if they cre¬ 
ated a right in rem; two, if they created only this expec¬ 
tancy or this in personam situation, bearing in mind 
their purpose? 

In other words, it might 'become important, when we 
come to consider the waiver provisions, for me to know 
we all agree that this is in rem or in personam or in ex¬ 
pectancy. 
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Mr. Burling: Yes, Your Honor. 

The Court: Now, in determining that, we have one 
draft by Hachenburg, which your witness says plainly in¬ 
dicated an in rem. She also says the other one does, t<j>o; 
but the doctor takes a different view. 

I suppose one of you could argue to me. Well, now,! if 
this was purely an expectancy, then there would not jbe 
any chance whatever of a claim of violation of the foreign 
exchange; that that would not fall under the ban, whereas 
a right in rem would. Therefore, it was this expectancy 
and that only. Then, if you could persuade me that that 
had some real significance, you would come to your point 
of waiver later on. 

Mr. Burling: I think Your Honor is asking me to make 
an argument— 

2083 The Court: No, not an argument; I just wanted 
to ask you if you wanted to get any testimony <t>n 
that. You can think it over. It is not absolutely essential. 
The thought occurred to me. 

Do you know what I am talking about? 


Mr. Boland: Yes, Your Honor; I think so. 

The Court: I think you two gentlemen are making ja 
rather major argument not only as to the waiver, because 
that will relate back to whether you have a right in rein 
or a right in personam or in expectancy— 

Mr. Burling: If I may say so, I do not believe there is 
any testimony about expectancy. 

The Court: When I say in expectancy, I probably us^d 
a loose term. I mean the right to bring into being a rein 
upon demand. That is what I mean. I was using a short 
word. That is what I meant. 

Mr. Burling: Of course, our final contention in this lii^e 
—our first contention being that it is a sham—is that if jt 
is not a sham, the action did not instantaneously bring 
forth the right in rem, but that the right in rem arose 
when Frankenberg received the key to the box in Zurich' 


1344 


The Court: I know that is your view, but I thought you 
also took the view—and I thought that was one of the 
cases you cited to me this morning—that, by the very lan¬ 
guage of this instrument, having had a dual purpose, 

2084 that right in rem. I thought that was your German 
case this morning. 

Mr. Burling: That was offered to rebut Dr. Kron- 
stein’s testimony that it would have been impossible for 
them to do it. One of our arguments—I regret the com¬ 
plexity it has— 

The Court: I do not think it is so terribly complex. I 
think I follow your arguments, I think probably you do 
not get the picture I had in mind, and I do not know 
whether it is material or not. I have an entirely open mind 
on it. 

Let me state to you what I have in mind. You certainly 
argued, and I certainly thought, whether it was by way of 
rebutting what the doctor said or not, as a result of the 
testimony, that you were going to argue that, under this 
decision of the German Supreme Court, which reversed 
the two lower courts, this instrument right on its face in¬ 
dicated a right in rem. Am I wrong about that? 

Mr. Burling: I did not mean to go that far. 

The Court: Didn’t you? Well, I misunderstood you. 

Mr. Boland: I did, too. 

The Court: I thought the testimony was that, inasmuch 
as this created the right in Fritz von Opel, and, by the 
same token, reserved the usufruct, that would be treated 
as a dual transaction, which would completely make out a 
right in rem, without all of this rigmarole of so- 

2085 called delivery, which would be true if you did it 
by separate instruments at separate times. 

That is the way I understood that. I may be mistaken. 

Mr. Burling: Quite candidly, Your Honor, I would 
read that case the same way. I am unable to make the 
argument because Miss Schoch tells me that that is not 
what it said. 
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The Court: Maybe I had better get cleared up on that 
right now. 

Mr. Boland: I think you had better. I got that same 
impression. 

The Court: I certainly got that impression. I thought 
it was a very strong point in your favor if it decided that. 
Maybe I had better get that clear. 

By the Court: j 

Q. Do you understand me! A. Yes, I do, Your Honor. 

Q. Tell me where I am wrong on what you said. A. 
Under a gift agreement, which is Exhibit 5, the usufruct 
did not come into being because the reassignment of thi|s 
delivery was not put in, was omitted. 

Q. Yes. I understood that. That is where I got that con¬ 
clusion of yesterday. A. That is the conclusion which jl 
came to at the beginning. I may have confused you by an¬ 
alyzing the decision of this morning. 

2086 The decision of this morning I think was submit¬ 
ted merely to show that a statement which I think 
Dr. Kronstein made, to the effect that a gift with a reserv^ 
usufruct cannot have been made in such way that yofi 
make the gift and at the same time the usufruct comes 
into being—provided of course, that all the requirements 
of the law are met—but that such a gift can only be de¬ 
fined as a gift with a charge, under German law, which 
means, first, the gift has to be made and full title trans-j 
ferred, and then there is an obligation on the part of the 
donee to perform certain obligations which the donor im¬ 
posed upon him, and the donor, after the gift has beeh 
made, made demand that the obligation of the donee be 
fulfilled. In other words, you have the gift as the main 
purpose of the transaction. 

Q. But that demand has to be made or the assignment! 
has to be made before it comes into being? A. Yes. 


1346 


The Court: I have that down. I misunderstood you. 

Mr. Gallagher: Since we are trying to dear up this 
problem, Dr. Kronstein would like to clear it up. 

The Court: I will let you do it when he comes back on 
the stand. I think I have it now. I am glad I brought it up, 
because I had a different impression. 

By the Court: 

Q. You still have to have what you describe as a 

2087 delivery, which might be by assignment or by ac¬ 
tual turnover? You still have to have that, and you 

did not have it in this case? A. That is right, at the time 
these requirements were made. 

The Court: That has helped me. I am glad I have that 
straight, because I did not understand it that way. 

Mr. Burling: May I state why I offered the case? 

The Court: Yes. I think I have why you offered it, but 
you may state it again. 

Mr. Burling: I offered it to rebut what I thought was 
the testimony that you could not do it. One hypothesis is 
what Miss Schoch testified she would think from just see¬ 
ing the instrument itself—that the lawyers intended to 
do this but made a highly technical error, and by that er¬ 
ror they caused the whole thing to fail. I offered the case, 
which says you can under some circumstances do it, to 
show that they might have reasonably tried to do it. 

The Court: I follow you all the way around, then. Your 
idea is that you agree that this instrument on its face, 
without any subsequent act whatever, would not create a 
right in rem as of that time, but that there came a time* 
later on— 

Mr. Burling: It either failed totally— 

The Court: It either failed totally, because one 

2088 of the material provisions failed, or it did not cre¬ 
ate a right in rem at that time, but that later on, 
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when he delivered to Frankenberg, his agent, it did come 
into effect as a right in rem? 

Mr. Burling: ’And that on its face it discloses an inten¬ 
tion to disclose either an instant right in rem or an inten¬ 
tion that one be created in the near future, rather than 
leaving the right in the remote future. j 

The Court: I understand. 

In view of that position, that would make my inquiry 
material. I agree with that. I am very glad that that is 
straightened out, because I had an entirely different inji- 
pression. In fact, I had a note of it, because I wanted to 
ask the doctor about it. I thought you found a case over¬ 
ruling those lower courts, which made it appear that you 
could create the in rem by this very instrument itself. 
Now I see that that is not so. 

Mr. Burling: You could have. I 

The Court: You could have done it, but, through somle 
technical point here, they did not, because they did not 
use the language in advance. I have that straight. I am 
glad I have it straight, because I was wrong on it. j 
Mr. Boland: May I thank Your Honor, because I got 
the same impression. 

The Court: As I told you, I will have to stop ih 
2089 ten minutes. Have you something brief you caii 
ask her about now? 

Mr. Boland: I have several things. 

The Court: Brief, I mean. I have to stop in ten minutes. 
You go ahead. j 


Bv Mr. Boland: 


Q. Miss Schoeh, yesterday you testified, on pages 1985 
to 1987 that a devisen auslander in October of 1931 having] 
property located in Germany and property located out-| 
side of Germany could not have become a devisen aus-j 
lander without losing his property in Germany. If that is 
not true, I would like to be corrected. 
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Mr. Burling: I think the reporter missed a German 
word. I remember my question very vividly. It was a 
devisen inlander in October. 

Mr. Boland: Pardon me. I am sure that is right. 

Mr. Burling: Thank you. 

By Mr. Boland: 

Q. And I think that the facts were closely related to 
those of Wilhelm von Opel and Fritz von Opel, Wilhelm 
being the devisen inlander and Fritz being the devisen 
auslander, and the amounts of money, I think, in evaluat¬ 
ing the property were closely related to the value within 
Germany and the value of the shares that were in New 
York. 

Now, did I gather from your testimony that Wil- 
2090 helm von Opel under such circumstances could not 
have left Germany in October of 1931 without hav¬ 
ing lost all of his property in Germany! A. I think that 
is not what I said. He could have left Germany, and upon 
leaving Germany he would have become an auslander for 
the purposes of foreign exchange control, but he would 
not have been able, before leaving Germany, to transfer 
the bulk of his German property abroad. He would have, 
under a license, been enabled to transfer some of it. 

Q. You testified to a limited amount, I think you men¬ 
tioned. A. Well, there was a limited amount which he 
could freely take out of Germany on the passport. 

Q. I got a general impression from your testimony yes¬ 
terday, and I think Mr. Burling’s adroitness was used in 
creating an impression, that Wilhelm von Opel could not 
have left Germany in October of 1931 without losing all 
of his property within Germany and leaving thereby the 
inference that he was giving it to Fritz as an alternative. 

Now, I want to ask you whether, under the circum¬ 
stances which I have given you, Wilhelm von Opel could 
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not have left Germany without losing his property in 
Germany and without losing his property in New York. 
A. Naturally, he could not lose his property in New 
York. 

2091 Q. That is right That is taken for granted. He 
has got that one way or the other. A. That is out¬ 
side the reach of the German Government. 

Q. Let us take the German property. What would have 
happened in 1931 to Wilhelm von Opel if he wanted to 
become a devisen auslander? Could he, first, become! a 
devisen auslander? A. He could. 

Q. He could? A. He could. 

Q. What were the steps necessary to become one? [A. 
He would have to hand in an inventory of his German prop¬ 
erty. He would have had to obtain clearance from the tax 
authorities. He would have to submit evidence that he in¬ 
tended to acquire a foreign residence and various other— 

The Court: Mr. Boland, I did not get the impression 
that you got. 

Mr. Boland: Your Honor, I reread the record last nigl|it. 

The Court: Let me state to you the impression I gbt, 
and it may save you some time. I understood her to siy 
that if he had disposed of a huge part of his estate to an 
auslander in violation of the exchange rules and left that 
country, they would penalize him by grabbing what he 
had then. 

Mr.. Boland: I think the record will show qui^e 
clearly— | 

2092 By the Court: 

Q. Isn’t that right? A. I think the assumption 
was that he had not foreign properties which were subject 
to the duty to tender to the Reichsbank. 

Q. That is right. He had violated the decree, or somp- 
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thing. A. No. The German securities located in New York 
were not subject at that time to such duties. 

Q. I understand that. He could give them away! A. He 
could give them away. 

Q. But if there came a time when it became his duty 
to report them and he did not report them and then left 
the country, then they would penalize him by taking what 
he had left there? A. Yes. That was my understanding 
that that was what I testified to. 

Mr. Boland: May I recheck this, your Honor? My im¬ 
pression was otherwise. 

The Court: Go ahead and ask your questions. I thought 
I could save you that trouble, because that was not the 
impression I had. Go ahead and ask you whatever you want 
on that. 

By Mr. Boland: 

Q. Well, my main point is that in October of 1931 
2093 Wilhelm von Opel could have left Germany and be¬ 
come a devisen auslander? A. That is right. 

Q. No. 1: Couldn’t he? A. Yes. 

Mr. Burling: Will you state whether this is before or 
after the sale? 

Mr. Boland: This is on October 5, 1931. 

By Mr. Boland: 

Q. That he could have left? A. Yes. 

Q. And that his property in Germany could not have 
been confiscated or subjected to anything other than normal 
taxes? A. Yes. 

Mr. Boland: That is the only point I have, Your Honor, 
without going into an elaborate discussion of our other 
points. 
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The Court: Very well. We will adjourn until tomorrow 
morning. 


i 

(At 12:55 p. m. an adjournment was taken until Thurs¬ 
day, January 6,1949, at 10 a. m.) 


2097 


Proceedings 


i 

Thereupon Magdalena Schoch resumed the stand 
and testified further as follows: j 

Cross Examination (resumed) 

By Mr. Boland: | 

Q. Miss Schoch, I show you Defendant’s Exhibit 115, 
which was identified and introduced, I believe, yesterday. 
Do you consider that an authority on German law (handing 
a document to the witness! A. Yes, I do. j 

Q. Do you consider it a high authority? A. I would nolt 
say a high authority, but I would consider it a correct 
compilation and analysis of cases dealing with sham trans¬ 
actions. | 

Q. What dignity would you give it by way of comparison 
in American law? A. Well, that is hard to tell. I woula 
consider it a useful compilation, with a brief statement as 
to what the courts decided in these cases that are com-| 
piled in the book. j 

Q. Yesterday, in discussing usufruct, the question arose 
about joint possession. Now it is clear in your mind,| 
2098 is it not, that joint possession is necessary in order 
to establish a usufruct as a right in rem? A. Under 
German law, yes. 

Q. And that the usufruct remains in being, so to speak, 
only as long as the joint possession is present; is that right? 
A. Yes. 
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Q. No question about that under German law! A. No. 

Q. Now, Miss Schoch, yesterday you testified, at page 
2023 of the record and 2024, as follows, in answer to Mr. 
Burling^ question: 

“Question: Did you hear Professor Kronstein testify to 
the general effect that under German law it is difiicult or 
impossible to make a gift reserving then and there a usu¬ 
fruct, and that the most that can be done is to make a gift 
subject merely to a charge! 

“Answer: That is what I understood from his testi¬ 
mony^! 

Do you recall that! A. Yes. 

Q. And having testified in respect of a Supreme Court 
decision which you had with you, the following question 
was asked, on page 2028: 

“Question: Before I go on to a different topic, it 
2099 is clear, is it not, that it would have been possible 
for the parents Opel to have given the 600 Opel 
shares to Fritz von Opel burdened by a usufruct which 
came into existence simultaneously and instantaneously!” 

Your answer: 

“Yes; in my opinion, that would have been possible. 

“Question: That is what the Supreme Court of Germany 
held in the case we have just discussed!” 

Your answer is, “Yes.” 

Then, on page 2086 you testified as follows: 

“The decision of this morning I think was submitted 
merely to. show that a statement which I think Dr. Kron¬ 
stein made, to the effect that a gift with a reserve usufruct 
cannot have been made in such way that you make the 
gift and at the same time the usufruct comes into being.” 

Do you recall that! A. Yes. 
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Q. And the entire purpose, as I understand your testi¬ 
mony, was to bring the Supreme Court decision to I the 
attention of the Court for the purpose of discrediting!Dr. 
Kronstein? 

Mr. Burling: If your Honor please, I submit the pur¬ 
pose of the testimony is a matter which is determined 
2100 by counsel and not the witness. j 

By Mr. Boland: 

Q. Let me ask you the question: What was the purpose 
of bringing in the decision? 

Mr. Burling: That is a matter within my brain, and 
not the witness’. 

The Court: That is probably true. I guess maybe I can 
draw that inference, or else he could argue it. 

Mr. Burling: I may have been inarticulate, Your Honor, 
but I did my best to state what the purpose was yesterday, 
and I am the only person who knows why I asked the 
question which 1 did ask. 

The Court: You may ask her what her point was in 
bringing that case out. 


By Mr. Boland: 

Q. What was your point in discussing the case or bring¬ 
ing out the case? A. My point was to answer Mr. Burlin^’s 
question. 

Q. Now, had you read the record concerning Dr. Krok- 
stein’s testimony before coming in to testify? A. Yes, I 
had read part of the record. 

Q. Did you read page 408? A. I do not know what is on 
that page. Would you mind showing it to me? 

Q. Let me read it to you. On page 408 I asked 
2101 the following question: j 


“Doctor, you have practiced in Germany for quite 
some time; would you explain to the Court what language 
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could, be inserted in this gift agreement”—referring to 
Plaintiff’s Exhibit 5—“in order to establish an immediate 
right in rem. 

“Answer: All that would have to be done is to add one 
part, in which you say: 

“ % Fritz von Opel, herewith reassign—or assign—my 
claim against the depository of shares in New York to the 
Opel parents, with the understanding that it shall be a 
joint claim of the Opel parents and myself.’ ” 

Then.on page 409, continuing: 

“And by this act Fritz von Opel would have to take 
out the shares under the name of the three; it would have 
been provided that he had to take these shares and put 
them in New York into a bank under the name of Fritz von 
Opel, Wilhelm von Opel, and Marta von Opel; or he could 
give it to the bank to keep it there, with instructions to 
keep it under the name of the three, and pay out exactly 
as it provided here. That is all that is necessary. 

“Question: So that if the parties had intended the 
2102 establishment of the immediate right in rem, it would 
have been a very simple thing, under German law! 

“Answer: Very simple. 

“Question: And it could have been done under this in¬ 
strument itself t 

“Answer: It could have been done, if the assignment 
was not made just as an outright assignment, but with 
the idea that it is reassigned to all three, it was already 
clearly an established right in rem.” 

Had you read that portion of Dr. Kronstein’s testimony! 
A. I remember that portion, yes. 

Q. Are you still of the opinion that Dr. Kronstein testi¬ 
fied that you cannot establish a right in rem in a single 
instrument such as our gift agreement! A. The part of 
the record in which he said that a gift with a usufruct 
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reserve can only be a gift subject to a charge appears con¬ 
tradictory to this statement. 

Q. You do agree that he made that statement! Do you 
deny that that is correct! A. I agree that he made the 
statement, certainly. 

Q. And you do agree that he testified not on an abstract 
situation, but in respect of this gift agreement, Plaintiffs 
Exhibit 5; that he testified that an immediate 

2103 right in rem could have been established with this 
gift agreement; is that right! A. He did, yes. 

Q. And does the Supreme Court decision of Germany 
bolster that position! Does it sustain his position! |A. 
Yes, it does. 

Q. Therefore the case is brought in support of Dr. Krqn- 
stein, where it serves no purpose; is that right! A. I fhi^k 
it serves another purpose, too. | 

Mr. Burling: I again object to counsel's arguing with 
the witness. I will be glad to argue with counsel, and! I 
say that Dr. Kronstein testified two different ways; but 
my purpose in asking an expert witness to testify is a 
matter which is certainly not appropriate for inquiry 6f 
the witness. 

The Court: Well, both sides resorted to the practice 
of directing attention to Dr. Kronstein’s testimony h|y 
name. I think the way to do it is to bring out what the laW 
is. Whether it contradicts him or not, I will decide. I thinjk 
it is cleared up. 

Mr. Boland: That is the last question I have of th^t 
nature, Your Honor. I think it is. 

By Mr. Boland: 

Q. Now, Miss Schoch, it is your testimony that the mer£ 
use of the word “niessbrauch” in an instrument rei- 

2104 quires an interpretation of an immediate right ii 
rem, under the German Civil Code! A. That is not 

my testimony. j 
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. Q. It is not? A. No. 

Q. Would you explain what significance the word “niess¬ 
brauch” has in an instrument? A. The word “niessbrauch” 
has a technical significance. The word “niessbrauch” if 
used by a lawyer certainly requires the interpretation in 
the sense of an in rem right, unless there is strong indica¬ 
tion to the contrary. 

Q. Do you distinguish in your own mind, in using “in 
rem right,” between an in rem right which may come into 
being in the future or one that comes into being immedi¬ 
ately? Is there a distinction between the two things? A. 
No. An in rem right is a right which is either created now 
or which may be created in the future, depending on your 
agreement. 

Q. Depending on the agreement, and in referring to 
Plaintiffs Exhibit 5 and in viewing the word “niessbrauch” 
in that instrument, it is your interpretation that the intent 
of the parties was that an immediate right in rem be 
2105 established; is that true? A. That is my interpre¬ 
tation from looking at this document alone. 

Q. Now, if in fact an immediate right in rem, or, let us 
say, the institution of the usufruct, had not been created 
on October 5, assuming the contract dated and made on 
that date—that if the right in rem did not in fact become 
established on that date—it is your testimony that the 
contract is void; is that right? A. The contract is void if 
the right in rem formed an essential part of the gift and 
if the gift had not been made without the immediate crea¬ 
tion of the right in rem. 

Q. Now, directing your attention to page 1 of the gift 
agreement, you heard Dr. Kronstein testify that on the 
first page there were in effect two contracts; one was an 
obligatoriseher vertrag and the other a dinglicher vertrag; 
one in effect the obligation created between the parties and 
the other the act of transfer; is that right? A. Yes. 

Q. And you do agree that, under German law, under the 
concept of German law, there are in effect two contracts 
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on the first page? A. Well, I do not quite agree in tjfads 
way of looking at the thing, but I agree with his conclusion 
that on page 1, if you look at nothing but on page 1, there 
was a valid gift. 

2106 Q. Is it your testimony that there are not in effect 
two contracts? A. No; in my opinion, there is jiist 

one contract My opinion is it is a present gift. 

Q. Let us put it this way. The words “that I desire to 
give to you” and the words of acceptance would create 
what is known in German law as an obligatorischer vert- 
rag; is that right? A. That is right, yes. j 

Q. And the so-called dinglicher vertrag were the words 
of actual conveyance, the act of transferring, with intent 
to pass title? You say that is not a dinglicher vertrag? 
A. Yes, it is, but, in my opinion— 

Q. Does the word “vertrag” mean contract in Germari? 
A. Yes. 

Mr. Burling: If your Honor please, we are construing 
one page of a three-page contract. 

Mr. Boland: I am going through it page by page, Mr. 
Burling; and, if you will just bear with me, I will cover it. 

Mr. Burling: If I may just say this, it does seem to me 
a waste of the Court’s time to construe what you would 
read from page 1 when there are in fact three pages. j 
The Court: Of course, that is your argument. Hii 

2107 is the other. I will give him a chance to bring it out). 

Mr. Boland: I think it is important if there is a 
disagreement between what we testified to. 

The Court: Go ahead. I will hear you gentlemen on ifj 
at a later time. 

By Mr. Boland: j 

Q. Now, directing your attention to page 2, the first) 
paragraph on page 2, that relates to the usufruct; right? 
A. Yes. 

Q. Now, that, under German law, would be realizing that 
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the contract is signed by both parties; would be an obli- 
gatorischer vertrag; is that right! A. If it was intended 
as such. 

Q. Yes. So that the only thing that is missing is another 
dinglicher vertrag, a reconveyance into joint possession; 
is that right! A. Yes.. 

Q. And it is your testimony that of these four possible 
contracts, three of which have been set out in the gift 
agreement, that the dinglicher on the usufruct, not having 
been made, invalidates the whole thing; everything is void! 
Is that right! A. I said it could invalidate— 

2108 Q. Oh, it could! A. —provided that the Court 
found that the gift would not have been made with¬ 
out the immediate establishment of the usufruct by delivery 
of possession; that that would be a question of fact for 
the Court to decide. 

Q. And you say that if the intent of the donor was that 
he would not have made the gift—but for the establish¬ 
ment of an immediate right in rem, that he would not have 
made the gift—then under such circumstances it would be 
void! A. Yes. 

Q. But, anything less than that, it would not be void! 
Is that your testimony! A. If as a matter of fact— 

Q. Suppose he considered it important— 

Mr. Burling: May the witness finish! She started to 
say, “If as a matter of fact,” and I would like to hear the 
answer. 

Mr. Boland: I will bring that out. 

Mr. Burling: I would like to hear the answer. 

The Court: Let her answer as far as she went and then 
let her finish. 

By Mr. Boland: 

Q. Go ahead. A. If as a matter of fact the Court found 
that what the donor intended and all he wanted was 

2109 a promise to establish a usufruct in the future, then 
the non-delivery of possession—that is the establish- 
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men! of the right in rem immediately, presently—would 
not render the gift void. I 

Q. Does the German Civil Code specifically set forth the 
cases in which contracts are void! A. Yes, it does, andj it 
has a specific provision concerning nullity of an entilre 
transaction which is composed of several transactions if 
one of the composing transactions is void. 

Q. What is the section? 117? That is sham, is it nojfc? 
A. 139. j 

Q. 139? A. 139 of the Civil Code. j 

Q. In preparing your testimony did you make a study 
of any cases giving a practical application to this rule? A- 
Yes, I did. j 

Q. And it is your opinion that the gift contract in anjd 
of itself is clear and unambiguous that what the parties 
intended was an immediate right in rem? That is right, 
isn’t it? A. Beading just the— 

Q. Just the gift agreement, Plaintiff’s Exhibit 5. A. 
Yes. 

2110 Q. Now, I have a series of hypothetical cases 
which I would like to ask you. They are designed 
to find out whether or not in the case of an essential eie 7 
ment which is lacking but intended the contracts are valid 
or void, and if the hypothetical is not clear to you, please 
ask questions. ] 

Assume that A makes a contract with B, a contract! 
of sale of real property, and assume that the contract of ] 
sale is notarized, and I take it under German law that 
binds the obligatorischer vertrag— A. That is right. 

Q. —assume that for some unknown reason the act of 
conveyance is omitted, but the parties intend an immediate 
act of conveyance. Is this contract void under German law? 
A. I am not quite clear on the facts. The parties make a 
valid contract of sale? 

Q. Well, I am asking you whether the contract is valid 
A. I mean, in valid form, notarized form? 
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Q. Notarized form. A. Notarized form. 

Q. With the intent that the act of conveyance take 
effect immediately, and for some unknown reason the act 
of conveyance is omitted. Is the contract void? 

2111 A. Not necessarily. 

Q. Not necessarily? A. Because, again, this is a 
question of fact whether one is an essential element of the 
other or whether yon have two transactions which are 
separate and independent of each other. 

Q. Well, the intent was that they be combined into one, 
and you will agree that if I am to buy property from you 
and that if you give me a deed and the deed has not been 
registered with the Register of Wills, without which the 
act of conveyance does not take effect, that I consider 
transfer of title pretty important when I buy your real 
estate? You will agree to that? 

Mr. Burling: I object to this line of questioning on the 
ground that the witness is testifying it is a matter of fact 
to the German court. The German law, I believe the testi¬ 
mony is—and I do not believe my friend will contest this— 
is that if there are two elements and each element is an 
essential element of the transaction, then the failure of one 
will cause the failure of the whole thing. If it is not an 
essential element, it won’t. 

The Court: I think you may go into cross examination 
of her, but I do not know why you go into real estate. 

2112 Mr. Boland: This series of hypothetical cases will 
build up gradually to our case, Your Honor. 

The Court: I know, but I do not know whether I should 
permit questions about real estate over objection of counsel. 
A rule on real estate might be quite different. 

Mr. Burling: My point is that what counsel is in effect 
asking it what decisions of fact German courts have come 
to on the basis of a lot of evidence which we do not have 
here. 
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The Court: 1 will permit her to make that point, if |that 
is the only objection. She can say she is not able to tell 
what the German law is until the Court has the facts. 
She can answer. The only point I had in mind is that 1 
do not know if real estate helps us much. 

Mr. Boland: The theory, of course, is that the act of con¬ 
veyance is the establishment of a right in rem. 

The Court: I know that, but you are talking about per¬ 
sonal property here. 

Mr. Boland: I have cases on personal property. 

The Court: That is the one I think we should have. 

Mr. Burling: My point is that what is being asked is 
what German courts have decided the facts were on the 
basis of evidence. It is like a negligence case— 

The Court: That again is for the witness to say. ^he 
might very well say that on the facts that |are 
2113 assumed here, the answer is so and so. If she shys 
otherwise, it will depend on what the German courts 
find on the facts, that answers the question. 

Mr. Burling: Yes, Your Honor. 


By Mr. Boland: 

Q. Instead of real estate, let us go to a matter of per¬ 
sonal property. Let us assume that A agrees to len<^ a 
sum of money, 50,000 marks, to B, which loan is to be 
secured by a mortgage or secured by stock. The woi'd, 
as I understand it, is “hypothek.” 

You will have to bear with me on the pronunciation jof 
these German words, Your Honor. It is difficult for pn 
Irishman to get them across. 

Let us assume that A agrees to lend 50,000 marks apd 
that B agrees to secure the loan with the collateral of 
stock. Now, assume that A actually gives him 50,000 marks 
and that for some unknown reason the mortgage has npt 
been established. Is that contract void under German 
law! We will assume, I believe, the additional element 
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that it is very important for A— A. The loan has ac¬ 
tually been made? 

Q. The agreement is, “I agree to lend yon 50,000 marks, 
bnt at the same time I would like to have a mortgage in 
respect to shares of stock,” and we will assume that the 
mortgage securing the loan is very important for 

2114 me. However, I give you the 50,000 marks and for 
some unknown reason on the present state of facts, 

the mortgage has not been established: Under German 
law, is that contract void? 

Mr. Burling: It depends on what the agreement is. 
Does counsel mean that there is an obligation to repay 
the 50,000 marks or what ? I do not understand. 

Mr. Boland: I think the witness, if she does not under¬ 
stand the question, can say so. 

The Court: I have some difficulty, Mr. Boland. I will 
give you the same protection Mr. Burling had in question¬ 
ing the Doctor. 

As I understand it, questions put to an expert, in order 
to be apropos, must be founded upon some evidence in 
the record, unless you are trying to test her qualifications. 
What we are interested in is not mortgages, not real 
estate, or delivery of them. As I understand it, these 
experts are just as you and I if testifying across the 
way on questions about tax laws. We have studied it for 
a long time. It might be that if we go over there we 
might be asked questions on real estate. The Supreme 
Court has decided any number of cases. I do not know 
whether that would be the way to do it. 

Mr. Boland: Under the German Code this word “hypo- 
thek,” which is the counterpart of the word “mort- 

2115 gage,” is defined as a limited right in rem. It is 
an institution known in German law in the same 

fashion as is a niessbrauch. That is defined as a limited 
right in rem; and the use of the word “hypothek”, under 
German law, in hypothetical such as I have given, would 
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have the same effect and be bound by provisions of flec¬ 
tion 139 about essential elements wanting voiding the 
contract; and the purpose of this line of questioning is 
that if she agrees that in such instances the contracts |are 
not void, I would like to then ask her how she distinguishes 
using hypothek, which is a technical institution in Genhan 
law, in one sense and niessbrauch, which is a counterpart 
of a limited right in rein, in a different sense. 

Mr. Burling: My objection is that there is an Am¬ 
biguity in counsel’s question. I do not understand whether 
he means that there is an obligation once he, in his hypo¬ 
thetical case, has paid the 50,000 dollars, on the part| of 
the borrower to return it or, on the contrary, what other 
contract or obligation he is talking about. I think he is 
asking an ambiguous question. 

The Court: I think the witness, if she has any difficulty 
with any of the assumptions, should be at liberty to say 
so. 

Mr. Boland: That is one of the questions I asked, j 
The Court: I do not know whether I have qu^te 
2116 gotten your point or not. I would like to follow y^u, 
because I would like it to be intelligible to me jas 
you go along. 

Now, you say there is a term used in this—What j is 
the section? 139? 

Mr. Boland: The section on hypothek is 1113 of the 
German Civil Code. ’ | 

The Court: What does that word “hypothek” mean? 

Mr. Boland: I can’t define it myself. 

The Court: What does it mean? 

The Witness: Well, it is the equivalent of a mortgage. 
It gives a right in rem in the property—that is, the right 
to satisfy— 

The Court: A mortgage. Is this section that you ate 
referring to one that is used by the witness in connection 
with this case in any wise? 
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Mr. Boland: The witness has not used it in her direct 
case, no, Your Honor. 

The Court: What I am trying to get at is the signifi¬ 
cance of the delivery in the case of a mortgage in com¬ 
parison to the significance of the delivery in the case of 
a usufruct 

Mr. Boland: The whole purport or import of her tes¬ 
timony, as I gather it, is that niessbrauch is defined as a 
limited right in rem under the German Civil Code. 

2117 Consequently, if the word is used by parties to any 
kind of a contract, what they meant was exactly 

what is defined in the German Civil Code. 

The Court: I did not quite get that point of hers. I 
thought she said that if, from a reading of the instru¬ 
ment, the niessbrauch provisions obviously were condi¬ 
tioned upon’ the efficiency of the instrument, then the 
whole thing fell. I would think that would be our law. 
If, from the reading of the entire instrument, you have 
a provision which is defectively stated, whereas it is 
absolutely obvious to the reader of the instrument that 
that was an essential provision, then over here the whole 
thing falls, if that is what she is saying. 

Then she says, if, on the other hand, you would read 
this instrument and that might be created in the future, 
then it would not fall. I think that is what she said. 

Now, if there is any difference in the German and ours— 
I think that is our law, is it notf 

Mr. Boland: I think that our law is that if you have 
got a gift agreement—and I am sure that this is the only 
way in which the German law can be interpreted—that 
if the sine qua non of the gift is an immediate right in 
rem, it is established immediately; and if it is not estab¬ 
lished immediately, the donor would not have intended 
the gift. 

2118 I think it is clear. We will agree on that. We 
stipulate that. 

Mr. Burling: All parties are agreed on that I agree 
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with Your Honor on the statement of- the German ljaw 
and our law. 

The Court: I think he agrees to that. 

Mr. Boland: Yes. 

Mr. Burling: I do not think there is any controversy 
on that. 

The Court: I do not think there is any controversy Ion 
that. 

Mr. Boland: I have been trying to get out of her tl^is. 
These are designed to show how far from that you cjan 
get before you find that the contract is not void. Ndw, 
the testimony of the father, Wilhelm— 

The Court: It has to amount to an essential element 
without which the instrument would not hold. She has 
studied comparative law. Ask Dr. Kronstein, if he comes 
back, if it differs from our law in any regard in that 
respect. I think the law is pretty plain here. 

If I make a gift that is obviously, from the reading of 
the words, conditioned upon a certain provision, and djie 
to some technicality or some other act of delivery, it is in¬ 
effective, it is no good. We all agree to that. I think yj>u 
said you agreed to that. 

2119 On the other hand, if it says it is to be created 
in the future, then it is not invalid. 

In the third place, if it does not depend upon the crea¬ 
tion of this niessbrauch, then it has no effect; it is imma¬ 
terial. I think we are all agreed on it. I am not sure.! 

Mr. Boland: Well, these cases, as I understand und^r 
German law, and I would like to bring this out through 
this witness, indicate that if the parties indicated an 
immediate right in rem, such as this hypothek, and f<j>r 
different reasons which are set up in hypothetical— 
first, an unknown reason; secondly, they protect us; an<l, 
third, there was a kind of an understanding that th^y 
could take care of it later—but in the first case th^y 
intended it—and let us assume that it did not happen 
and the reason is not known, under German law, as jl 
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understand it, the donor or lender can come in and sue 
for specific performance to have the thing established; 
but the fact that it was not in fact established does not 
void the whole contract. 

The Court: I think that might be an appropriate line 
of questioning if you apply it to this type of case. 

Mr. Burling: My point is that the question of whether 
an element is or is not an essential element to the whole 
transaction is one of fact and not one of law, and 

2120 hence an inappropriate question to inquire about 
of an expert. 

The Court: You might ask her if she regards it as 
an element or not You may be right. She may differ 
with you. She may differ with me. I think he has a right 
to go into that. I think you have a right to develop that 
line—in other words, whether in a case of this sort, under 
certain circumstances, where the intent is perfectly clear, 
you could obtain specific performance and thereby not 
have it void. 

Mr. Boland: That is the purpose of this. 

The Court: Ask her the general questions and ask her 
what cases she had seen on it. That will help us both and 
help me to understand it. 

By the Court: 

Q. Let me ask you this. Do you understand what he 
is talking about? A. Yes, I do. 

Q. He says assume your instrument indicates on its 
face that a niessbrauch plainly and obviously, as you say 
this indicates, was intended, but, through some techni¬ 
cality, delivery did not come to pass, and those words, 
which could very readily have been put in, had not been 
put in. Would it be possible for a German court, rather 
than declare the whole thing illegal, to bring about 

2121 that delivery by specific performance; in other 
words, by the father’s making a demand on him, 
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like the Doctor said he could do? A. That is perfect^ 
possible, because the German court, having before it all 
the evidence, the surrounding circumstances, the intent 
of the parties, and so on, can come to the conclusion that 
the immediate establishment of this right in rem was not 
such an essential element of the contract that its failure 
voids the contract; in other words, that the intent of the 
parties can be interpreted as directed toward a futurt 
establishment of that right; and that therefore the trans¬ 
action can be upheld. That is possible. And, again, 1 
think it comes back to the question of fact of essentiality). 

The Court: That gives me the lead I wanted. Go ahead, 
now. 

Mr. Boland: All right. 

The Witness: I was testifying only on the basis ojf 
what I had before me and not trying to put myself ii 
the place of a Judge. 

By the Court: 


Q. I think Mr. Boland’s point is, if I do not misappre¬ 
hend it, that he says if you read this through carefully— 
you say, on one hypothesis, at least, this would be voijl 
because you thought it was an essential elemenjt 
2122 or an essential provision which had not been brought 
into effect, the lack of delivery— A. I was asked 
to assume that it was an essential element. 

Q. You were asked to assume that? A. Yes. 

Q. You did not undertake to say that in this particula^ 
case it was? A. No; I did not try to decide the case. % 
was asked to assume that this was an essential element 

Mr. Burling: If I may remind you, the assumption ib 
something which Wilhelm von Opel testified to. I aske4 
her to assume that Wilhelm von Opel insisted upon th£ 
terms. .] 
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The Court: I understand that. 

Mr. Boland: That is exactly what these questions are 
designed to bring out. Mr. Burling made the assumption 
that this was an essential element. I did not say sine 
qua non, or but for, or without which. 

Mr. Burling: I made the assumption in the terms of 
the testimony of Wilhelm von Opel and Fritz von Opel, 
that the father insisted upon this over the protest of 
the son. 

The Court: I think, Mr. Boland, I will give you all 
the latitude you want, every particle you want, so 
2123 long as you hold it to an analogous situation to 
this. The only trouble I am having is that when 
you get off into mortgages and into real estate transac¬ 
tions, mortgages with regard to personality, I do not get 
very much benefit from it. I have not quite seen how it 
ties into this. I know your principle, I think. 

You say you wanted to develop that in a case like this, 
where you assume these facts, there might be specific 
performance which would make it valid, or there might 
be a demand later on that would make it valid. That is 
what the Doctor testified to. You can go just as far as 
you like on that line. 

Mr. Boland: It is section 139 which they are applying 
to this gift agreement, which is not applied to niessbrauch. 
It applies to everything—mortgages and anything—any 
contract at alL 

The Court: That is what I was trying to ask you a 
moment ago. 

Mr. Boland: Section 139 applies to all contracts. 

The Court: You gave me another section. What does 
139 say? 

By Mr. Boland: 

Q. Go ahead, Miss Schoch. A. 139 is the general pro¬ 
vision in the German Civil Code which says that if an 
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essential part of the transaction is void, the entire 
2124 transaction is void if it had not been made ^ven 
in the absence of the essential part. That is j the 
general provision. 

• 

The Court: You are trying to bring up some specific 
cases decided by the German courts on Section 139, Mr. 
Boland? 

Mr. Boland: Yes, Your Honor. 

The Court: I will let you do that. If she finds any 
element missing that she thinks is necessary, she can tell. 
That is all right. I have the connection now. I did not 
know what you were talking about. It is 139 you are 
talking about? 

Mr. Boland: Yes, Your Honor. We have got to ijind 
out what 139 means, how it has been interpreted, in or^ler 
to apply it to our gift here. 

The Court: All right. 

The Witness: My difficulty, Your Honor, is that jthe 
question of essentiality and of intent of the parties is 
a question of fact which was decided in each case on the 
evidence before the court. 

The Court: As he gives you the hypothetical cases, 
if you have any element of fact missing, you can just Say 
that you cannot give a conclusion without it. I think ttyat 
is the way you can answer. Go ahead. 

By Mr. Boland: 

* 2125 Q. Let us go back to our assumption on mortgage. 
A agrees to lend you $50,000. I agree to lend you 
$50,000. I don’t know very much about you; I just ifiet 
you recently. In return for this sum, I require you to 
establish a hypothek in respect to some securities to back 
up the loan. Now, because of our mere acquaintance, it 
is very important that this hypothek be established, anjd, 
in fact, I give you the 50,000 marks without having estab- 
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lished the hypothek. Let us assume that the reason why 
it was not established is unknown. 

Can you, under German law, make a determination as 
to whether or not the contract is void! A. No, I cannot 
make that determination. 

Q. You cannot? A. No. 

Q. What additional facts would you need? A. I would 
want all the additional evidence showing whether the 
establishment—immediate establishment—of the mortgage 
was an essential element, whether that was the intent of 
the parties— 

Q. You are not helping me very much, Miss Schoch. 
What I want to know is—basically, what I am driving at 
is—how far short of this sine qua non, without which 
absolute intent this thing would not be done, it would be 
void on the part of the donor, the lender or the 
2126 seller in real estate, for example? I agree that if 
the man’s intent is that “I just will not give this 
money, under no set of circumstances,” must an immedi¬ 
ate right in rem be established. I agree with you. I think 
it is clear under American law that it would be void, or 
at least voidable, on the part of the ddnor; but what I 
am trying to find out is how short of that can the intent 
be on essentiality and still have the contract valid? Do 
you see what I am driving at? 

Now, we can stay here all day on hypothetical cases, 
but if you can give me how far the German law goes in 
showing essentiality, in setting up the facts for essen¬ 
tiality, which will void the contract, and draw a line 
between those cases in which it would be void and the 
cases in which it would not be void— 

The Witness: I think that depends entirely on the 
• facts of each case. 

Mr. Boland: I think, Your Honor— 
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By the Court: 


Q. Let me ask you this leading question. Isn’t the law, 
he wants to know, in Germany as it is here, that the coitrt 
must find, in order to make that absolutely essential, thlat 
the contract would not have been made but for that pro¬ 
vision? A. Yes; that is what Mr. Boland himself 
stated. 

2127 The Court: Isn’t that what you want? 

By Mr. Boland: 

Q. Well, is it clear in your mind that unless there te 
an absolute intent on behalf of the donor—an absolute 
intent that he will not enter into this transaction but fir 
the thing, just no question about it—under those cir 
stances only is the contract void for want of an essenti 
element? It is the primary thing involved in the trans¬ 
action—but for, and the absolute sine qua non. A. Well, 
it is an essential element in the transaction. One element 

• i 

is the gift and the other element— 


By the Court: 

Q. Is it the primary or a primary? A. It is a primary) 
it is not the primary. 


Mr. Boland: That is what causes the trouble here, You 
Honor. When you ask her to set up the case, she givep 
“the primary.” Then when you ask her what the law i^, 
she says “a primary.” 

The Witness: No. You are talking about a gift, Mif. 
Boland, and, of course, one element of a gift is the gift). 
That is the intent, the giving, and the question is whethei* 
the establishment of an in rem right or any other element 
of this gift in addition to this gift is so essential— 
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By the Court: 

2128 Q. Is the German law any different at all in that 
regard than the law of America? A. I don’t think 

so, Your Honor. There are cases which have upheld such 
transactions despite the failure of one element, because 
the court did not consider it so essential that its failure 
wrecked the entire transaction. There are other cases 
in which the courts have held that the failure of such 
an element did. 

Mr. Boland: Your Honor, I think we can bring this 
down. I will just skip these hypotheticals and get down 
to the case and get down to the facts in the case here and 
see if we can bring some light on this. 

By Mr. Boland: 

Q. Directing your attention again, Miss Schoch, to the 
gift agreement, on the basis of the gift agreement alone, 
it is your position that the parties clearly intended the 
establishment of an immediate right in rem? That is 
right? There is no question about that or no misunder¬ 
standing about that? A. No. That is right. 

Q. Now, from that do you deduct that the parties in¬ 
tended to establish an immediate right in rem? A. Yes. 

Q. Without more? A. Without more, as far as 

2129 I can determine from this. 

Q. Now, let us assume that the parties did not 
intend to establish an immediate right in rem, but they 
intended to establish something other than an imm ediate 
right in rem, going to the problem specifically a little 
later on, but let us assume that in fact they did not intend 
to establish an immediate right in rem, and assume that 
you have the gift contract and you have the further as¬ 
sumption that they did not in fact intend. Would a Ger¬ 
man court hold that contract void? A. No, I don’t think 
so. 
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Q. It would look to the intent of the parties? A. It 
would look to the intent of the parties. 

Q. Now, let me read from page 78 of the record. TPhe 
donor, in his deposition, was asked the following question: 

“‘Question: I ask that the witness take a look at the 
fifth paragraph of Plaintiffs Exhibit No. 5’—that is the 
niessbrauch provision, I believe— 

A. That is the usufruct clause. 

Q. (Continuing) —“‘The gift agreement makes refer¬ 
ence to niessbrauch, doesn’t it? 

“‘Answer: Yes. j 

“‘Question: What did you intend by the pro- 
2130 vision concerning the niessbrauch? 

“ ‘Answer: I intended to accomplish that my sqn 
takes care of me if I should suffer financial breakdown 
and have no money any more.’ ” 

This is an English translation. 

(Continuing) “‘Question: Did you ever intend to a^k 
your son for any money while you had enough to support 
yourself? | 

“ ‘Answer: I never intended that. 

“ ‘Question: Did you ever intend to ask him to do aqy 
more than provide for you and your wife’s support wh^n 
you had no money? 

“ ‘Answer: No.’ ” 

Now, let us assume that you have the gift agreement 
together with that intent, the intent of the donor— 




Mr. Burling: You are now assuming that the witness, 
Wilhelm von Opel, whose testimony on direct examination 
you have just read, is truthful; is that correct? 

Mr. Boland: Of course, Mr. Burling; of course. 

Mr. Burling: That is open to doubt. I just wanted t<j> 
make the assumption clear. 

Mr. Boland: I did not think there was any doubt. 

Mr. Burling: There is grave doubt on it. 
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The Court: I think that is always an assumption, 

2131 Mr. Boland: We will just assume that. 

Mr. Burling: I won’t make the point again. It is 
understood, Tour Honor, that when my friend refers to the 
testimony of either Wilhelm or Fritz von Opel, he adds 
the assumption that they testified truthfully? 

The Court: The witness has to assume that these are 
the facts and the truth. 

Mr. Boland: I am giving her the assumption that this 
was the intent of the parties, and we are assuming that 
Miss Schoch is giving a true account of the German law. 

By Mr. Boland: 

Q. You have the assumption? Would you like me to 
re-read it? A. No. 

Q. Those are the only two things you have got, Miss 
Schoch. A. Yes. 

Q. With that in mind, would you say the intent was to 
establish an immediate right in rem? Au No, I would not 
say that. 

Q. How would you interpret the contract under such 
circumstances? A. I would further say that this intent of 
the donor is in no way spelled out in this usufruct 

2132 clause in the agreement. 

Q. And, under German law, what effect would that 
have? A. Well, then, I would say the donor cannot testi¬ 
fy to an intent which is no way spelled out in the agree¬ 
ment. In other words, you can look to the intent of the 
parties only to the extent that it is somehow expressed in 
your agreement, in the document. 

Q. Now, let me ask you this further question right here 
and now. If the language as used in the gift agreement 
is unclear and ambiguous, you can certainly look to the 
intent of the parties as to what it means? A. Yes. 

Q. And if the language is ambiguous, the fact that it 
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is not spelled out in the gift agreement—the actual intent 
—would not preclude the court from taking the actual ijn- 
tent into consideration, would it? A. That is right 

Q. But your testimony is that because the language lof 
the gift agreement is so clear and unambiguous as to what 
the parties intended, inasmuch as the actual intention be¬ 
ing something other than that, and not having been spelled 
out, that the court would disregard the intent; is that it? 
A. Yes; that is my testimony. 

2133 Q. Thank you. A. In other words, that the in¬ 
tent of the parties was directed toward a usufruct. 

That is a right in rem. 

Q. Now, let us assume that these additional facts are 
before the court, reading from the testimony of Wilhelm 
von Opel at page 111 of the record: 

“ ‘Question: Whose idea was it to include a provisioln 
for a niessbrauch in Plaintiffs Exhibit 5? 

“ ‘Answer: Unfortunately, it was my idea to insert the 
niessbrauch but it was interpreted differently than it was 
intended. This was intended to be a security so that he’ ”— 
referring to his son Fritz—“ ‘should support me if I lost 
everything. 

“‘Question: When you executed Plaintiffs Exhibit § 
you wanted the niessbrauch provision in it did you not? 

“‘Answer: Yes. 

“‘Question: At the time the agreement was executed 
you thought it was important to have a niessbrauch, di<j 
you not? 

“ ‘Answer: I considered it important as a safeguard for 
me in my old age. 

“‘Question: Would you have made the gift to your son 
if there had been no niessbrauch provision in the 

2134 agreement? 

“ ‘Answer: I would not have signed the agreement! 
if there has not been a protection for me in iV ” 
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Let me read that again. 

“ ‘Question: Would you have made the gift to your son 
if there had been no niessbrauch provision in the agree¬ 
ment? 

“ ‘Answer: I would not have signed the agreement if there 
has not been a protection for me it it 

‘“Question: Now you testified that the niessbrauch was 
included in the agreement so that your son could support 
you in the event you lost everything, did you not? 

“‘Answer: Yes. 

“ ‘Question: Where in Plaintiffs Exhibit 5 does it say 
that you were to have a niessbrauch so that your son 
should support you if you lost everything? 

“ ‘Answer: That is not stated here.’ ” 

Now, assume that that is what the court has, the gift 
agreement and all of the testimony of Wilhelm von Opel. 
Does that help you in interpreting the contract? A. First 
of all, I would have to find out whether the agreement was 
drawn by a lawyer. 

Q. Let us assume that it was. A. Assuming that 
2135 it was drawn by a lawyer, as I said before, a lawyer 
using the term “usufruct”— 

Q. Must mean a right in rem? A. Must mean a right in 
rem. A lay person might use the term “usufruct” for some¬ 
thing else that would be a misnomer, but I cannot imagine 
a lawyer using that term for anything but a right in rem. 

Q. And as a result of which, with these three things— 
the gift agreement, the assumption that a lawyer drafted 
the agreement, and the actual intent of the party, the 
donor—vour conclusion was what? A. I have not stated 
my conclusion yet 

Q. I am sorry. A. With no other facts, I might come to 
the conclusion that what was intended was the creation 
of a usufruct in the future. 

Q. In the future. Would it be possible that what the 
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party had in mind was an in personam claim against the 
son? A. That seems ont of the question to me. 

Q That is ont of the question because a lawyer drew the 
instrument! A. Yes. 

Q. Taking what the father said he intended, that is a 
possibility, isn’t it—that what he wanted was a claim 
against the son for income in his old age! A. That 

2136 is possible. He did not think in legal terms. 

Q. I think that is dear. A. Yes. 

Q. Therefore, what the father intended, just on hisj 
intent alone, it might well have been that what he was 
interested in was just some legal claim against the son 
in the event he was in distress in old age, without any 
money! That is possible, isn’t it! A. Well, sure, it might 
have been possible. 

Q. Just take his intent as he stated it, without more, 
and then relate it to the gift agreement as such and with¬ 
out the assumption that a lawyer drew it. It might well be 
the interpretation— 

Mr. Burling: Is counsel now withdrawing the assump¬ 
tion! ! 

Mr. Boland: Yes, I am. I will make it quite clear. 

By Mr. Boland: 

Q. We will drop the assumption that a lawyer drafted 
this agreement. In other words, Miss Schoch, what I want j 
to do is to relate the intent of the father— 

Mr. Burling: I object to this line of questioning on the j 
grounds that the plaintiffs have produced two witnesses, j 
one, Fritz von Opel, who said that he went to see i 

2137 the most eminent lawyer in Germany, who prepared 
a draft, and Fritz then testified that he talked over 

the draft which his father, and that the draft was the ! 
basis of the agreement, and then they produced Stansfield, j 
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or Stansfield appeared, and he testified that he was a 
German lawyer and he had drafted it— 

Mr. Boland: Tour Honor, I am coming to these things. 
I wish Mr. Burling would let me handle the case in my own 
way. 

Mr. Burling: Counsel's questions are contrary to the 
facts. 

The Court: I will let counsel state his own hypothesis. 

Mr. Burling: This question is contrary to his own hy¬ 
pothesis. Their witness testified that Hachenburg pre¬ 
pared the draft as a result of a conversation with Fritz 
von Opel, and as a result of the draft, Wronker-Flatow, or 
Stansfield wrote it. 

The Court: I won't take time to check the whole record 
now. You can argue later that it is not applicable. What 
he wants to know is if Mr. von Opel in effect misconstrued 
the technique of this language and had the intent, as he 
testified, to— 

Mr. Boland: What effect it has under German law. 

The Court: What effect would that have! 

2138 The Witness: The mere use of the term “usufruct” 
by a layman who is not familiar with the law does 
not necessarily mean that what he intended was to create 
a right in rem. It might well be that he meant just income 
as a right in personam and used the wrong term. 

By Mr. Boland: 

Q. So that with these two things in mind, it might be, 
under German law, that the courts would interpret the 
contract as an in personam claim against the son; is that 
right! A. On the assumption that this was made without 
the assistance of lawyers, yes. 

Q. So that the immediate right in rem comes into play 
only on the basis that a lawyer drafted the instrument. 
That is the significance you give to that one assumption 
that a lawyer drafted the instrument; is that right! A. 
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I attach significance to that assumption in interpreting 
the term ‘‘usufruct,” yes. 

Q. In interpreting the term “usufruct” in this gift agree¬ 
ment? A. Yes. 

Q. The fact that a lawyer drafted the agreement? JA. 
Yes. 

Q. Now, I would like to add one more element, and 

2139 I now quote from the cross examination of Fritz 
von Opel at page 825 of the record. In stating his 

discussion with Dr. Hachenburg and what was actually dis¬ 
cussed with the Doctor, between Fritz and the Doctor, dur¬ 
ing the course of this proceeding on cross examination, 
he stated as follows: 

“And I also repeated what in effect my father wanted, 
not in legal language, and, for example, my father, the 
words my father told me, he said: In Paris you find the 
doorman in front of your door which ten or fifteen years 
before is a rich price, and now, all of a sudden, these princes 
are waiters or taxi drivers, or doormen, and my father 
wasn’t sure what was going to happen in Germany, and 
so he told me if the day should arrive where he had to flee 
Germany, and where I might arrive in a foreign country, 
maybe with nothing in my hand but a paper bag, I then 
want some legal hold on income, and you at the time mi gM 
be dead, and I might have to fight it out with your family, 
and so even if you are alive I want some legal strings, and 
if I have to appear as a begger and ask you for money, I 
want some legal strings so that I can legally obtain what ip 
due to me, and these words I explained to Dr. Hachenburg, 
and he put them into legal language, and the result 

2140 is this gift agreement.” 

Now, let us take the testimony of the father, th^ 
donor, and the testimony of the donee and put the twp 
things together and take the gift agreement. Does tha;t 
shed any light by way of interpretation? A. No, it does 
not shed any additional light. 
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Q. We are just where we were before! A. Yes. 

Q. Now, let us take the testimony of Dr. Stansfield, at 
page 118 of the record, on questioning of Mr. Burling— 

Mr. Burling: What page! 

Mr. Boland: 1188. 

Mr. Burling: You said 188. 

By Mr. Boland: 

Q. Mr. Barling’s question is: 

“I wish you would give us an idea of what he said to 
you,” Mr. Burling referring to what the father, Wilhelm 
von Opel, had said to Wronker-Flatow. 

“Answer: He said he wanted to protect this part of his 
f amil y, his son, to have something for him that would take 
care of Fritz, who had been removed from his position in 
industry and so on. 

“Question: That is not in response to my question. 

“Answer: You will be good enough—you are ask- 
2141 ing me— 

“Question: I want to know the substance of what 
Wilhelm said to you about a usufruct. 

“Answer: And in that connection, as I just now said, 
although he was taking care of Fritz, he at the same time 
wanted to protect himself in case Communists or Nazis 
should take over, or in case of all kinds of contingencies 
that nobody could definitely specify at that moment. So 
he wanted to have a possibility of going to Fritz and say¬ 
ing, ‘Now, I want a usufruct, and here’—and didn’t have 
to beg for it 

“Question: So you put a usufruct into the terms of the 
agreement, is that correct! 

“Answer: That is correct. 

“Question: You used the following language, did you not: 

“ ‘The usufruct in the shares is no assigned to Fritz von 
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Opel it remains with Wilhelm von Opel and his wife, here¬ 
after called the parents Opel, nntil the survivor of 
them * • # 9 

"When you drafted those words, what did you think their 
legal significance was? ; 

"Answer: This would give Mr. von Opel and Mrs. von 
Opel the right any time to ask Fritz von Opel to create 
a property right.” 

2142 Now we have what the lawyer who drafted the 
instrument said. Does that shed any light? A. He 

says that he cast the intentions and wishes of the parties 
into a legal form which would give the parents a property 
right, which is a right in rem in the corpus of the gift. | 
Q. Is it your testimony, Miss Schoch, that on the basis 
of those three statements the donor, the donee, and the 
person—the lawyer—who drafted the instrument, plus the 
gift agreement, itself, a German court would hold this 
entire contract void because, in fact, a right in rem was 
* not established immediately? A. It might. 

Q. It might? A. It might, yes. 

Q. Have you any authority for that? A. Just the au¬ 
thority of section 139 of the Civil Code. 

Q. What is that a definition of? A niessbrauch? a[. 
No; that is the definition of a void transaction when one of 
its elements is void. 

Q. Have you ever heard of the theory of conversion? 
A. Yes. 

Q. Would that have a bearing on this? A. It has a 
bearing on this insofar as it is consistent with the 
intent. 

2143 Q. I think it might be well for you to explain td 
the Court what the concept of the theory is. Aj. 

The theory is that if consistently with the intent of th^ 
parties and the agreement that has been made, you can inj 
terpret the agreement in such a way that it is valid, yoii 
may do so. 
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Q. My question now is, would that have any effect under 
such a set of circumstances as I have given you: the 
testimony of the donor, the donee as to what the father 
intended, and the lawyer who drafted the instrument as to 
what he intended, plus the gift agreement! A. Well, I 
think these facts or those assumptions might lead the 
Court to hold that the gift was void—was valid, even 
though the right in rem was not immediately created, but 
that either what was intended or what the parties would be 
assumed to have intended was a future creation of a usu¬ 
fruct 

Q. Would you venture an interpretation, under such a 
set of circumstances, as to whether it might be an in per- 
sonam claim; and under the three possible interpretations 
that Dr. Kronstein gave, would you say that under such 
circumstances it might be that the Court would apply one 
of those three interpretations! A. I would say this: I 
would say that the Court might interpret this as an ob¬ 
ligation to establish a right in rem. I cannot see 
• 2144 that the Court could interpret it as a mere right in 
personam—that is, a mere monetary claim. 

Q. That is because the lawer drafted it— 

The Court: She thinks the weight of the evidence is 
that way, I suppose. 

By the Court: 

Q. Isn’t that what you mean! A. I think the fact that 
a lawyer drafted it was one of the elements. 

By Mr. Boland: 

Q. I think you already testified that assuming a lawyer 
had not drafted it and that Wilhelm von Opel had used 
this term not knowing it was a word of art— A. Then it 
might be a right in personam. 



1383 


Mr. Burling: I move to strike that. Wilhelm von Opel 
has personally testified, through depositions, that he based 
his work on the work of the most eminent lawyer in Ger¬ 
many. | 

Mr. Boland: We are coming to him very shortly, Mr. 
Burling, if you will bear with me. 

The Court: I understand that is your contention. It! is 
quite hard to tell exactly what state of facts a German 
court would arrive at without seeing the witnesses or hear : 
ing cross examination. That is the difficulty. I think he 
said quite plainly that this obviously—that if it did become 
obvious to the German court that this language right 
2145 here was language which was mistakenly used Iby 
the lawyer, and that after having a full and complete 
explanation made by both of these parties that they hjad 
mistakenly put that in there, and that Mr. Wilhelm von 
Opel had completely misunderstood the meaning of that, 
then it would have a very material bearing on the ques¬ 
tion whether a right in rem was created or was not. 

On the other hand, I think that perhaps she thinks the 
German lawyers would not have made such a mistake. 

By the Court: 

Q. Am I correct about that? A. I am not quite sure 
whether I understood the last statement you made. 

Q. I think you are holding to the view that those Ger¬ 
man lawyers would not have made such a terrible mistake 
—isn’t that what you mean—having put in their under¬ 
standing? A. Yes; I think a German lawyer using the 
term “usufruct” and providing for a usufruct knows what 
he is talking about 

Q. I know he knows what he is talking about. But if 
those people told what Mr. Boland has assumed they told 
him, they would not have written that down? A. If they 
told him this, he would have told them the way in which 
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to give them protection or to do what yon want 

2146 to do. 

The Conrt: We are saying the same thing. That 
is the difficulty I have. I think yon have gotten it correct¬ 
ly. I think the assumption that Mr. Wilhelm von Opel had 
definitely and unequivocally in his mind that he simply 
wanted to create the right he said he did when he gave his 
facts, and these lawyers translated that and put it into 
words that had a different significance— 

Mr. Boland: The lawyer testified in this case. 

The Court: I know. (Continuing) I think that is bad. 
But she has testified that that is unquestionably so, and 
that a German court would hold that that would be a right 
in rem. 

The Witness: Yes, but— 

By the Court: 

Q. I know your “but” side. But the other side is that 
if these brilliant lawyers had been told what he wanted, 
they would not have drawn such a silly thing in there; and 
therefore Mr. Wilhelm von Opel did not tell them that. 
A. I am not trying to assume he did not tell them that, 
but I assume they told him and explained to him that the 
way to do it was by way of usufruct, and therefore they 
adopted the usufruct device. 

The Court: All right. 

By Mr. Boland: 

2147 Q. Now, yesterday, Miss Schoch, Mr. Burling 
asked you the following questions, at page 2045: 

“Question: Do you see anything in the Hachenburg 
papers which indicates that it was the intent of the parties 
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to obtain a right, an in personam claim for income, coupled 
with the right that they could at same point in the future, 
if they felt like it, create a usufruct in order to secure that 
claim!” 

Your answer: “No, I cannot read that interpretation fr^m 
the Hachenburg papers.” 

“Question: Do you see anything in the papers—in tjhe 
Hachenburg papers—where Hachenburg said anything 
about such an intent!” 

“Answer: No.” 

“Question: Are the Hachenburg papers consistent or 
inconsistent with that hypothesis!” 

“Answer: I think they are inconsistent.” 

You testified further, at page 2085, as follows: 

“Under a gift agreement, which is Exhibit 5, the usu¬ 
fruct did not come into being because the reassignment of 
this delivery was not put in, was omitted.” 

Do you remember that testimony! A. Yes. 

Q. Let me clarify that. The quotation at page 2085 was 
not in connection with the Hachenburg papers. A. 
2148 Oh, I see. I did not quite see the context. 

Mr. Boland: I will show the context shortly. 

May I have Plaintiff’s Exhibit 8, Mr. Yates! j 

(The deputy clerk handed a paper to Mr. Boland.) 

By Mr. Boland: 

Q. Now, I show you Plaintiff’s Exhibit 8, which h4s 
been referred to as the Hachenburg draft, Miss Schoch. 
Yes. 

Q. I think we all recognize that Dr. Hachenburg was an 
outstanding and leading lawyer in Germany; is that ndt 
true! A. He certainly was. 

Q. We have all agreed to that. Now, if the parties, 
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Miss Schoch, had actually signed this draft—if the par¬ 
ties had actnally signed this draft—would there have been 
a valid gift under German law! A. Yes. 

Q. Do you find any words on reconveyance into joint 
possession in this draft t A. No. 

Q. How do you explain that? Why is it valid? A. The 
gift is valid because the title to the shares was validly as¬ 
signed from the donor to the donee. 

Q. As in Exhibit 5? A. Yes; and there is nothing that 
I .can see in this draft which, if the draft were signed 

2149 by the parties, would make it invalid. 

Q. In other words, it is your interpretation of the 
Hachenburg draft that Dr. Hachenburg did not intend to 
create an immediate right in rem; is that right? A. Yes. 

Q. Why do you come to that conclusion? Will you point 
out the language? A. Section 2: “Donors reserve to them¬ 
selves for life the usufruct in three quarters, i.e., in par 
value, reichmarks 4,500,000 of the donated shares. The 
balance of reichmarks 1,500,000 is exempt from the usu¬ 
fruct. Donors’ usufruct expires at the death of the last 
parent.” 

Q. From that language, you would state that it is clear 
that Hachenburg did not intend an immediate right in 
rem; is that right? A. It is clear to me, because I am con¬ 
vinced that Dr. Hachenburg, if he had intended immediate 
creation of a right in rem, would have put in the words of 
reassignment. 

Q. Miss Schoch, would you direct your attention to the 
first paragraph on the second page of Plaintiffs Exhibit 5 
and read that aloud, please? A. “The usufruct in the 
shares is not assigned to Fritz von Opel; it remains with 
Wilhelm von Opel and his wife, hereafter called the 
parents Opel, until the death of the survivor of them. 
However, 20 percent of all dividends and interest 

2150 received will accrue to Fritz von Opel.” 

Q. What you just read from was Plaintiffs Ex¬ 
hibit 5; isn’t that right? A. Yes. 
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I 

Q. Would you explain to me how you can say that if the 
Hachenburg draft, on the basis of— 

Well, let me ask you this: Would you say that the lan¬ 
guage you have quoted from the Hachenburg draft in 
Plaintiffs gift agreement, Plaintiffs Exhibit 5, was similar 
in nature? A. Similar, yes. 

Q. What is the distinction between the language in 
Plaintiffs Exhibit 5 and Plaintiffs Exhibit 8, the Hachen- 
buig draft, which leads you to the conclusion that if 
Hachenburg’s draft had been signed, even though there were 
no words of reassignment, it would have been valid, aijid 
Wronker-Flatow’s draft, that was signed, is void because 
it intends an immediate right in rem which was not in fact 
created? Take your time and speak slowly, so that we can 
understand it A. The different conclusion to which I 
come is not based on this specific paragraph but is based 
on the entire Hachenburg draft. It is based on the fact 
that the Hachenburg draft spells out a device for bringing 
the usufruct, which he has in mind, into being by way Of 
the holding company. 

Q. So you testified, did you not, to my question, 
2151 when I asked you the question, that you could not 
point out language in the Hachenburg draft which showfe 
that if this agreement had been signed, it would have beebt 
valid without words of reconveyance, as distinguished from 
Plaintiffs Exhibit 5? You read a paragraph which is quite 
similar and practically identical to the language in Plain¬ 
tiffs Exhibit 5, did you not? 

Mr. Burling: The witness also testified that the holding 
company provisions are in— 

Mr. Boland: She just added that. I think we can go back 
and have checked in the record exactly what the question 
was. 
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By Mr. Boland: 

Q. The question was, Would you point out to me the 
language by which you state that Hachenburg did not 
intend an immediate right in rem? 

Mr. Burling: If Your Honor please, the witness then 
said it was because of the holding company provision which 
is in Plaintiffs Exhibit 8. 

Mr. Boland: I agree. Your Honor, that the witness just 
added that; but I would like to know if she did not answer 
my question by pointing specifically to this reservation 
language. 

Mr. Burling: If Your Honor please, the record is the 
best evidence of that. My recollection of what took place 
30 seconds ago is that a particular paragraph was shown, 
and she was asked, “Is this similar to what is in the—” 
The Court: I heard her say that. 

2152 By the Court: 

Q. You go ahead and give your interpretation of 
that. What is the language that makes the difference? A. 
Well, there are certain differences. For instance, Exhibit 
5, the fifth of October agreement, speaks of the usufruct, 
meaning the usufruct in the entire corpus of the gift; 
whereas the Hachenburg draft provides for usufruct in 
75 percent of the stock only. That is, he gives the parents 
usufruct in 75 percent, not the entire. 

The agreement of October 5 gives Fritz von Opel 25 
percent of all dividends and interest received, which to me 
looks rather like an in personam right of Fritz von Opel 
against his parents. That is what the October 5 agreement— 

By Mr. Boland: 

Q. Looks like an in personam right? A. A right of 
Fritz von Opel against his parents for 20 percent; whereas 
the Hachenburg draft clearly would establish usufruct in 
75 percent. 
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Q. Of course, it is clear from the first page that it could 
not be an in personam right on behalf of Fritz von Opel 
against his parents, I take it; is that right? A. No, npt 
atalL | 

Q. In other words— A. If they reserve the entire 
2153 usufruct to themselves and give him only a claim 
for 20 percent of the income, which they are pre¬ 
pared to do, then— 

Q. I see. Have you finished explaining why if Dr. Haclf- 
enburg’s draft had been signed there would have been a 
valid agreement? A. Well, I think I have explained it. 

Q. Even though words of reassignment are not there? 
A. Yes, because the Hachenburg draft, other than the 
October 5, agreement, makes it clear that the usufruct is 
to be created in the near future through the holding coi}- 
poration device, and the Hachenburg draft spells out the 
manner in which the usufruct is to be created. 

Q. If you will take Plaintiffs Exhibit 5 and Plaintiff’^ 
Exhibit 8, Miss Schoch, and read the two of them and 
compare the two of them, do you think it would be reason¬ 
able to assume that the lawyer who drafted the final gif t 
agreement, Plaintiff’s Exhibit 5, on the assumption thajt 
he had before him Plaintiff’s Exhibit S at the time h^ 
drafted it—that he in effect was using the language o| 
Dr. Hachenburg, which appears in the first paragraph 
under section 2,1 believe? 


Air. Burling: If Your Honor please, I think we could 
save a great deal of time. The defendant’s contention 
primarily is just exactly, I think, what Air. Boland is now 
asking. We contend that the gift agreement which was 
2154 actually signed is merely a provision of the Hachen¬ 
burg draft. We get into this point of total convey¬ 
ance at the outset ab initio, only if it is contended that the 
Hachenburg draft was disregarded and some other docu¬ 
ment substituted by Wronker-Flatow. If my friend will 
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concede, as he now appears to be saying, that the Hachen- 
bnrg draft is the basis— 

Mr. Boland: Not necessarily. We will concede that 
Wronker-Flatow had the Hachenbnrg draft before him at 
the time he drafted the instrument. We will also concede 
that in the course of preparing this, and prior to that 
time, there was a memorandum of fundamental considera¬ 
tions which basically set out the ideas, which was also 
before Wronker-Flatow, perhaps in advance of the date 
on which he drafted the instrument. 

I do not think there is much trouble there. You will see 
my point in a minute, Mr. Burling. 

By Mr. Boland: 

Q. Is it reasonable to conclude that the language in 
the first paragraph of section 2 came from—pardon me; 
the language of the first paragraph of page 2 of Plaintiff’s 
Exhibit 5 came from the first paragraph of section 2 of 
Plaintiff’s Exhibit 8? A. Yes. 

Q. Is it usual, Miss Schoch, under German law,, to use 
the term, “the usufruct is reserved” ! If you were writing 
a usufruct provision, would you use the word “re- 
2154 reserved”! A. That term is quite often used in 
Germany. 

Q. You do not think that lends any uniqueness to it! 
A. No, not at all. A gift with usufruct reserved is quite 
usual. 

Q. Let us assume the following fact: Assume that the 
father and son came back—came to Wronker-Flatow—for 
the purpose of entering into a final gift agreement on 
October 5,1931; that having received the draft, Plaintiff’s 
Exhibit 8, from Dr. Hachenbnrg, there was discussion 
about it; and that Wronker-Flatow, being the attorney at 
that time, stated, “The important thing is speed. The im¬ 
portant thing is speed. Let us get this accomplished”; they 
then finish discussing the holding company; the father is 
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not sure about the holding company; and there is some dis¬ 
cussion; but, at any rate, Wronker-Flatow says, “Let jus 
forget the holding company. You can work out an arrange¬ 
ment along that line later on. The important thing is | to 
make a gift.” 


On that assumption the parties took Hachenburg’s draft 
and deleted the provisions concerning the holding company. 

The German court, having the intent of the parties be¬ 
fore it, such as I have given you—the statement of ihe 
lawyer who drafted the instrument and the Hachenburg 
papers before it, plus this gift agreement—in your opinion, 
would the German court hold that gift agreement voift? 

A. No. I think I have testified to that effect vester- 
2156 day. j 

Q. You think they would hold it valid? A. Y^s. 

Q. Assuming they would hold it valid, how would tjhe 
instrument be interpreted under these sets of conditions 
I have given you: the testimony of the father, the testi¬ 
mony of the son, the testimony of the lawyer who drafted 
the instrument, and the stipulation that the Hachenbuig 
papers were drafted in connection with the gift agree¬ 
ment and actually present before -Wronker-Flatow when 
he drafted this instrument? How would you interpret t}ie 
first paragraph on page 2 of Plaintiff’s Exhibit 5? 

The first paragraph? 

Q. On page 2 of Plaintiff’s Exhibit 5. A. On page 2? 

Q. Of Plaintiff’s Exhibit 5, I think, which is usufruct. 
A. Oh, yes; usufruct. 

I think I explained in my testimony yesterday, in tljie 
light of the Hachenburg agreement; I would interpret this 
usufruct clause as a provision for a usufruct to be estab¬ 
lished. 

Q. In the future? A. In the future. 

Q. Is it true that under such circumstances actually 
the legal effect of such interpretation would be an in 
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personam claim of the father and mother against 

2157 the son to establish a usufruct in the future! A. 

That is right 

Q. And that if the intent of the parties was given any 
weight, it would be interpreted as to be created at a time 
when the family was in distress or distressed financial 
circumstances! A. No. 

Q„ No! Not necessarily! A. No, because that intent is 
in no way spelled out either in the Hachenburg draft or in 
the instrument itself. 

Q. Would the fact that the father was independently 
wealthy—and let us assume, taking his capital alone and 
disregarding his income, that it would take over 250 years 
to spend the capital at the rate he lived, without touching 
the income—would that fact be given any weight in the 
German court in interpreting this contract as to its valid¬ 
ity or voidness! 

Mr. Burling: You are also assuming that the property 
being given was exchangeable into foreign exchange, so 
that it would be somewhere other than in Germany! 

Mr. Boland: I am talking about his German property. 

The Court: He is trying to get at the fact that the 
father needed money for any particular use. 

Mr. Boland: The fact that he did not need any money. 

The Court: The fact that he did not need any 

2158 money for any particular use. 

The Witness: I do not think so, because why would 
they make that provision! Why did the father want this 
usufruct! 

By Mr. Boland: 

Q. That is the very question I have in my mind, Miss 
Schoch. Here is a man who is independently and on his 
own very, very wealthy. As far as he can see, unless some¬ 
one comes in and takes over all his property and assets in 
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Germany, he is never going to have to call upon his son 
for any money. 

Therefore, it seems to me a question might well be raised 
in the German court as to what is the meaning of 80 
percent? Would the father really want 80 percent of the 
income from the time of the gift agreement of October 
5,1931! 

Mr. Burling: I feel, if Your Honor please, that if we ate 
going to have assumed facts in a particular case, then 
the witness should also be asked to assume the remaining 
facts, which were testified to by Fritz von Opel, Wilhelm 
von Opel, and Wronker-Flatow, that the father was con¬ 
stantly obsessed with the idea that Russian Princes had 
become taxi drivers in Paris and that he might have to 
flee Germany. 

The Court: You can ask her about that hypothesis dn 
redirect. 

Mr. Boland: 1 do not think she has the point. 

The Court: I think she has. 

2159 The Witness: Maybe I have not; I am not sure. 

By the Court: j 

Q. He wants to know, assuming all those facts you have 
been assuming—the two papers drawn by the two differ¬ 
ent lawyers and all the circumstances that have been re¬ 
lated by him in his question, and the testimony of thfe 
father and son, and so forth—he wants to find out, if that 
matter came into court, would the financial status of the 
father have any bearing on the interpretation? A. I dd 
not think so; it would have no bearing on the interpretaj- 
tion of a right in rem which is to be created by a holding 
company. 

By Mr. Boland: j 

Q. You do not think, then, that under German law th^ 
fact that the donor was independently wealthy would have 
any bearing in interpreting whether or not the intent, as 
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stated in this gift agreement, was for an immediate right 
in rem or for a future right in rem? Don’t, you t hin k that 
that would be given some consideration! A. All depend¬ 
ing on the remainder of the facts and on the entirety. 

Q. We have already come to the conclusion—without 
that, we come to the conclusion—that what the intent was 
was to create a usufruct in the future—at some time in 
the future. A. Well, I think I said a little more 

2160 than that. I think lie intent, in the light of the 
Hachenburg draft, was to create a usufruct in the 

near future. 

Q. And therefore the contract was not void? A. No, 
it was not void. I am not talking about invalidity; I am 
now talking about the intent of the parties and the pur¬ 
pose of this usufruct clause; and the fact that Dr. Hachen¬ 
burg elaborated the holding corporation device for the 
realization of the usufruct seems to me to point to more 
than a mere something that was to happen in the remote 
future, when the father might become destitute. 

I just cannot see the transaction in the light of those 
drafts otherwise than as a very definite plan for the near 
future. The transfer of the Opel shares that were in New 
York, the holding corporation, and the various provisions 
spelled out by Dr. Hachenburg—in the light of those I 
think the fact that the father at present was a rich man 
did not make much difference in Germany. 

Q. I want to see how far you go in this. Taking the gift 
agreement alone, Plaintiff’s Exhibit 5, Hachenburg’s pa¬ 
pers, Plaintiff’s Exhibits 8 and 9, I believe—on those two 
things alone, on the basis of the Hachenburg papers, so 
called, and Plaintiff’s Exhibit 5, is it your testimony that 
the Court would interpret the gift agreement as a right 
to call upon the donee in the future to establish a 

2161 right in rem? Is that your interpretation, without 
more? A. Yes. 

Q. It is. A. Yes. 

Q. Then, under German law—that is, even without in- 
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tent of the parties being present, but on the basis of this 
—yon would conclude that the parties intended to create 
a right in rem in the future? 

Mr. Burling: May I ask counsel to state when the future 
is? 12 o’clock is in the future—12 o’clock today. So is the 
miUenium in the future. 

Mr. Boland: That is exactly what I am getting to. You 
just bear with me. I am sure I see this picture as well as 
you. 

The Court: You can ask her on redirect. 

By Mr. Boland: 

Q. On the basis of the Hachenburg papers and the gift 
agreement, you think it is clear, under German law, thai 
the contract would not be held void? A. Yes. I think t 
have said that a number of times. 

Q. Question No. 2: The parties intended to create a 
right in rem in the future, without defining the future. Let 
us say 5 minutes in advance, 10 minutes, or 15. But at 
least it would not be held void due to the fact it was not 
created immediately. 

2162 Now, isn’t it somewhat significant, and wouldn’t 
it be given weight, that the father was independj 
ently wealthy and needed no money; that it would take 
him 250 years to spend what he had now at the presen^ 
rate of his spending money—and he was 65 or 70 years 
old, although probably a little younger than that at the 
time of the gift, but he was in his upper years. Wouldn’t 
that be given weight as to how far in the future? A. 
Well— 

Q. I realize we are dealing with a difficult thing. It is 
a question of degree. A. It is a question of speculation. 

Q. But we are not talking about 5 minutes. A. I woulcj 
like to point out this: Having before me the Hachenburg 
papers, and seeing that Dr. Hachenburg has spelled thi^ 
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thing out, Dr. Hachenburg, of course, realized that the 
parents did not want the income immediately, which they 
would have to tender to the German Reichsbank, and 
which would become reichsmarks, on which they had 
planned anyway. That is, I think, why Dr. Hachenburg 
put in the provision that the father was to have the right 
to vote on this 75 percent of the stock in which he held 
usufruct, and that he had the right to vote not only on 
dividends but also on the use to be made of these reserve 
funds of the holding corporation, so that all the father 
had to do was to vote that no dividends were to be 

2163 distributed, and the net profit of the corporation 
was placed into a reserve fund, as provided by the 

Hachenburg draft. In this fund the net profits of the cor¬ 
poration would accumulate for the father, so that in the 
future, when he had to leave Germany or became desti- 
fate, he could draw those funds. 

Q. Well, I just have a few more questions, Miss Schoch. 

Is it usual, under German law, or unusual, or is it un¬ 
known, to use the word niessbrauch in respect of securi¬ 
ties as a mere right in personam? A. I don’t think there 
is any definite use. I mean the ordinary use of usufruct is 
to denote a right in rem. It may be possible that non¬ 
experts or lay persons might talk about usufruct mean¬ 
ing a right in personam. 

Q. But a lawyer you would not expect to talk of usu¬ 
fruct? A. In the case of a lawyer, I definitely would not. 

Q. In preparing your testimony, Miss Schoch, did you 
consult commentaries on the B. G. B.? A. Yes, I did. 

Q. Did you consult the so-called Staudinger? A. Yes, 
I think I did. 

Q. Do you recognize Staudinger as a reliable report on 
German practice? A. It is one of the leading commen¬ 
taries on the Civil Code, yes. 

2164 Q. Would you translate, please, section 8 on page 
832? I direct your attention to that section. Have 

you read that before? A. Section 8 on page—I don’t 
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know what edition that is. That is the ninth edition of the 
Standinger. 

Q. It just has a figure 8. A. Yes; this note on 8, page 
832, is as follows. This is just an offhand translation. 

Q. Yes. A. “The main substitute forms for a usu¬ 
fruct in practical life are the following: A.”— 

Q. Is there a reference there to Nussbaum? A. Theife 
is a reference to Nussbaum. 

Q. Do you know what Nussbaum that is? A. Yes, 
think I know. Without looking it up, I assume that it is a 
book by Nussbaum published in 1919, in which he dis¬ 
cusses the practical importance of usufruct as an institu¬ 
tion in German law. 

Q. Is he the same Nussbaum who was at Columbi^? 
A. Yes. 

Q. Would you go on, then? A. “If somebody desires 
to procure to another the enjoyment of the capital, whether 
it is rested in securities or in mortgage, for life or for 
some other period of time, frequently the form of the 
usufruct does not suit him, because it grants to the 
2165 usufructary far reaching rights with respect to 
the capital itself.” 

Then he refers to section 1077 to 1079 of the Civil 
Code. Do you want me to read on? 

Q. Yes, please, just a little more. A. “The grantor 
will then prefer to choose the less burdensome form of a 
mere obligatory agreement—that is, of an agreement fojr 
a mere right in personam. Such a mere right in personal^ 
may be meant under given circumstances where the par¬ 
ties use the term ‘niessbrauch’—where the parties them¬ 
selves have used the term ‘niessbrauch.’ ” 

Again, there is reference to the book, by Nussbaum. 

Q. Would you not state, as a result of that quotation 
from Staudinger, that the use of the word “niessbrauch' 
does not necessarily mean a right in rem? A. I conclude, 
what I have already said, that the term as used by a non¬ 
lawyer might mean in personam. 



Q. You think that that book supports what you have 
already said? A. Yes; but as used by a lawyer like Dr. 
Hachenburg, it certainly would indicate a right in rem. 

Q. Is Staudinger a report that is used by lay people or 
attorneys? A It is a legal commentary, but he does not 
say who the parties were in the cases or hypotheses. 

2166 Q. So would you say that that statement merely 
bolsters your position that lay people using the 

word “niessbrauch” might not mean right in rem? A. 
Well, I could possibly think of a very inexperienced or 
poor lawyer; but Dr. Hachenburg, in the year 1931, I 
think, could only mean a right in rem. 

Q. Miss Schoch, let us assume that the parties did, in 
fact, intend to create an immediate right in rem and that, 
in fact, an immediate right in rem was not established. 
A. You mean with regard to the usufruct? 

Q. Yes. I am referring to Plaintiff’s Exhibit 5. Assume, 
further, that but for the establishment of the immediate 
right in rem, the donors would not have given the gift. I 
think that is a glaring example of what was then section 
139, as I understood you; is that right? A. Yes. 

Q. Would you like me to read this? A Immediate 
right in rem is an essential of the gift. 

Q. I do not like using “is an essential” A. I mean is 
the essential. Well, one essential is a gift. 

Q. It is a “but for.” It seems to me there are many 
things that can be an essential, but not a “but for the 
gift” 

The Court: You had better ask the question and see if 
she can answer you that way. 

2167 By Mr. Boland: 

Q. Assume that the parties did anything to cre¬ 
ate an immediate right in rem but, in fact, the immediate 
right in rem was not created. I am assuming a very 
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strong point. But assume further that but for the estab¬ 
lishment of the immediate right in rem, the donors would 
not have given the gift. A. Yes. 

Q. I think that is clearly within section 139, according 
to your testimony, is it not! A. Yes. 

Q. Then, assume that approximately 4 years thereafter 
all of the parties, realizing that the right in rem had hot 
in fact been established, not only ratify the gift to the 
son but decided that they did not want anything further 
to do with the niessbrauch. Would that have any signifi¬ 
cance under German law? A. Well, we have shown that 
due to the failure of the usufruct, the gift failed at 4he 
time. You want me to assume that? 

Q. Well, I want you to draw your own conclusions r I 
am just stating that. A. For the purpose of discussion, 
I am now assuming— 

Q. I think under your testimony you would have I to 
state the contract would be void; that the usufruct failed. 

The assumption of fact is that the right in rem -Was 
2168 not created; it was just not created as a fact. A. 

All right. If I have no other facts, I would say, as¬ 
suming it was essential to the gift, and that the gift failed, 
no title passed at the time from father to son. 

Naturally, any time the parties realize the nullity jof 
the transaction they have made, they can, as it is sonke- 
times called, ratify the transaction. A more precise teipm 
would be that they can make a new contract; they can 
make a new gift. That, without anything further, could 
have been done in this case. 

Q. Is that known as confirmation or ratification in 
German law? A. It is sometimes called ratification, but 
what is meant is the conclusion of an entirely new agree¬ 
ment, the making of a new gift. 

Q. Now, let us assume this: First, that the gift jof 
October 5, 1931, was actually void because the word “usu¬ 
fruct” was used and no right in rem was established. 

Now let us assume that in 1935 Fritz von Opel, the son, 
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made an attempt to establish a right in rem, but that the 
Opel parents did not accept this usufruct 

Would that have any significance under German law! 
A. Well, first of all, you state he made an attempt to 
establish a usufruct, and your theory would be that by 
the establishment of the usufruct in 1935 the gift 

2169 would become a valid gift? 

Q. I do not have a theory; I am just asking a 
question. A. I have difficulty in my assumptions. 

Q. Yes. In 1931, October 5, let us assume the parties 
intended an immediate right in rem and that it was a 
sine qua non of the gift. Under section 139 of the Code it 
would be void, because they did not establish it? A. Yes. 

Q. Let us assume that in 1934 or 1935 the donee under 
the gift, having received possession actually and kept pos¬ 
session for 3 or 4 years, actually attempted to establish 
a usufruct in favor of the parents. A. Yes. 

Q. And that the parents did not accept the usufruct. 
Where would we be by way of legal situation under Ger¬ 
man law? What effect would that have? A. First of all, 
of course, disregarding the foreign exchange control fac¬ 
tors for a moment, I would say this: First of all, it has 
to be clear that at the time the son tries to establish usu¬ 
fruct, the parents want to make this gift or to Tatify the 
gift which you ask me to assume was void. If the parents 
do not want the usufruct— 

Q. Let me make one thing clear. I did not ask you to as¬ 
sume that it was void. A. I thought you did. 

2170 Q. No. If I did, I am sorry. A. I am sorry. 

Q. It would come within the purview of section 
139. That is what I said. I did not ask you to assume it 
was void. 

Mr. Burling: Counsel said you would have to conclude 
it was void under your previous testimony. 

Mr. Boland: That she would have to conclude it was void; 
not 1.1 am just asking about a set of facts when the case 
comes before a German court. 
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By the Court: 

Q. That has to be your answer. You assume that would 
be void under 139! A. Yes. I am talking about the as¬ 
sumption it is void. 

Q. Whether it is his assumption or yours, that is what 
you are assuming! A. Yes; in my answer, I am assum¬ 
ing it is void. 

By Mr. Boland: 

Q. All right. A. And you want me to assume that the 


son attempts to establish usufruct; that the parents do 
not want it— 

Mr. Boland (interposing): To the property which l(ie 
has held since 193L 


A. I see. And that the parents do not want—say they do 
not want—the usufruct! 

Q. Yes. A. Well, the parents are assuming that 
2171 they have made a gift to the son! 

Q. Yes. A. That they have not been aware that 
this gift is void or might be void! 

Q. That is right. A They believe they made a gift in 
1931! 

Q. Yes. A. The son attempts to perform his obliga¬ 
tion under the agreement by establishing usufruct, and the 
parents then declare that they do not want a usufruct! 

Q. That is right. A. That would amount to the making 
of a gift from the parents to the son at the time the parents 
declared that they did not want a usufruct. 

Q. Tell me this, Miss Schoch. I show you what I belieye 
is section 184 of the German Civil Code. Would you just 
give us the general import of that section! A. Well, jit 
says that subsequent ratification has retroactive effect, 
retroactive to the time when the transaction was ma^e, 


1402 


unless other provision has been made—unless something 
. else has been provided for. 

Q. Would you say that section 184 has any bearing on 
the set of circumstances you gave us hypothetically? A. 
I don’t think so. 

2172 Q. You don’t think it would have retroactive valid¬ 
ity? A. I don’t think so, because I don’t think that 
what I am talking about is the subsequent consent or sub¬ 
sequent ratification. 

Q. Let us assume, now, a set of circumstances where, 
in fact, the parents knew that the gift agreement with the 
right in rem had not, in fact, been established, and they 
knew they had intended the right in rem, but at a later 
time, but it not having been established, they indicated 
that that was all right with them. That would be ratifica¬ 
tion retroactively, wouldn’t it? A. No, I don’t believe it 
would. 


By the Court: 

Q. Is there a difference in Germany law between what 
is void and voidable? A. Yes; and where you have a void 
transaction, you can ratify only in such a way. 

Q. Can you ever ratify a void one? A. No; you can 
make a new transaction. 

Q. When does it become void? A. It is void ab initio. 

Q. Yes, I know. Is that because it has some effect in viola¬ 
tion of some law of the realm, or because the parties have 
made a mistake, or what? A. Well, we are assuming 
2173 here that because of the failure of an essential ele¬ 
ment— 

Q. I would think that under American law that would 
make it voidable—I think. A. Under German law it makes 
it void ab initio. 

Q. Absolutely? A. Absolutely. 

Q. There is a difference between German law and Ameri¬ 
can law in that regard, is there? I am giving my impres¬ 
sion. 
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If I draw a contract right now which becomes defective 
because of some little detail, it does not put the stamp 
of absolute invalidity on it and make it completely void. 
It could be voided, of course, and then that would be what 
we call a voidable transaction. Then we may ratify that 
later. A. Yes, but where you have a void transaction— 

Q. It is void when it is against public morals or against 
some law or against some exchange. Then it is absolutely 
void. You can’t rewrite it; you have to make a new con¬ 
tract? A. Yes. 

Q. Sometimes we say “void” when we mean “voidabl^.” 
I was wondering in this case here in regard to foreign 
exchange. But just assume on this October 5, 1931, agree¬ 
ment this failure to put in those words which could readily 
have been put in occurred. Would that make it abso- 
2174 lutely void, so that it could not be ratified; or would 
it make it void ab initio? A. Yes, it would. 

The Court: All right. 

By Mr. Boland: 

Q. And the donor would not have an opportunity to con¬ 
sider it as a voidable contract? A. He would have to m^ke 
a new gift. 

Q. He would have to make a new gift under that set 
of circumstances? A. Yes. 

Mr. Boland: That is all. 

4 

Redirect Examination 

By Mr. Burling: ! 

Q. Mr. Boland asked you, in regard to what he was jifst 
questioning you about, to disregard foreign exchange reg¬ 
ulations. I now ask you to assume that the father and s|m 
in 1931 intended to make a gift from the father to the son, 
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with the usufruct back to the father, and that because of 
a lawyer’s mistake the instrument is defective, the father 
insisting on the usufruct, and therefore under section 139 
of the Code the gift was void, as you have just told his 
Honor. 

Now, will you state whether it would have been possible 
in 1935 for the father validly to have ratified the gift with¬ 
out a license from the Beich Foreign Exchange Con- 

2175 trol, assuming it is a gift which has by now become 
a gift of foreign securities—to be exact, Swiss se¬ 
curities? A. A gift of foreign securities or any assign¬ 
ment of foreign securities required a license under* German 
foreign exchange control 

By the Court: 

Q. It would not make any difference whether it was a 
ratification or a new contract? A. No. 

By Mr. Burling: 

Q. Supposing, however, that the father and son do not 
know this in 1935, or are misadvised by counsel, and they go 
through with a purported ratification; and again, more 
specifically, the son tells the father that he is trying to 
set up a usufruct, and the father says, “I reject the usu¬ 
fruct. I do not want anything to do with it.” 

Now, would the purported ratification in 1935, which 
was without a license, be valid or void? A. It would be 
void under German law. 

Q. Coming to another topic: I ask you to assume that 
in 19311 am a very rich German. I have an estate of per¬ 
haps thirty-five or forty million marks, including property 
which I can sell to General Motors for fifteen million marks. 
Supposing that in all good faith I give my son the property, 
which he can sell to General Motors for fifteen 

2176 million marks. Supposing that thereafter an eco¬ 
nomic catastrophe happens to me, and I become pen- 
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niless. Do I have any legal right under German law against 
my son, either that he should support me or that I can re¬ 
cover back the gift? A. Under German law the children 
are under a legal obligation to support their parents, 

Q. Is that support at subsistence level or at a level equal 
to what is referred to in German law as the social status 
of the parents? A. This support—of course, within the 
limits of the ability of the children—has to be at the ac¬ 
customed standard of living of the parents—that is, jin 
accordance with their economic and social status. 

Q. So under my hypothesis, if I have given my son (L5 
million marks, and if I live reasonably simply, I can re¬ 
quire him to support me in the way I have been living; is 
that right? A. Yes, that is right. 

Q. Is there also any provision with respect to a done^? 
In other words, suppose, instead of giving it to my son,j 1 
give you 15 million marks, and I become penniless. Do; 1 
have any rights against you? A. There is a provision in 
German law concerning gifts that a donor who becomes 
destitute may revoke a gift he has made. 

2177 Q. So, going back to Plaintiff’s Exhibit 5, on the 
assumption I shall give you, that all that Wilhelm 
and Marta von Opel intended was to reserve a claim for 
income against the possibility that they might become 
penniless, they would not have had to put any provisions 
whatever in the instrument in order to secure that legal 
right? A. Yes, they were secured by these two rules of 
the German law. 

Q. In other words, on the assumption which has been 
stated in this courtroom, that all Wilhelm and Marta von 
Opel wanted was protection, all of the words relating i,o 
usufruct are totally useless; is, that correct? A. Weill, 
unless they wanted some additional protection; I donh 
know. But they certainly have the protection of those— 

Q. Well, I am asking you now to assume, Miss Schoci, 
the contrary; that if they became penniless, they could then 
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look to Fritz von Opel for support in their old age? A. 
That is right 

Q. On that assumption, all those words that have been 
argued about for so long are totally meaningless or totally 
useless? A* Yes. 

Mr. Burling: That is alL 
2178 Recross Examination 

By Mr. Boland: 

Q. Assuming, on the other hand, Miss Schoch, that the 
parent Opel was not aware of the legal right of the son 
to provide for him in the event of destitution, and assum¬ 
ing that it was his very purpose to take care of himself 
in his old age, or if he found himself without any more 
money, then, on that assumption, might the German court 
conclude that there was no purpose of the usufruct and, 
therefore, no problem involved, and that Fritz von Opel 
got an absolute, clear title, with no charge on the usufruct? 
A. Well, you are assuming that he or his son did not talk 
to a lawyer; and if you go to a lawyer in Germany and tell 
him, “I want some protection for my old age; I don’t want 
to be penniless,” any lawyer would have told you, “Well, 
your son”— 

Q. Well, assume— 

Mr. Burling: May the witness finish? 

The Court: Let her finish. 

By the Court: 

Q. Had you finished? A. No, I had not finished the 
sentence. I said any lawyer would have pointed out that 
(a) he could revoke the gift; and (b) his son would be 
under a legal obligation to support him. 
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2179 Mr. Burling: I would like to hear the witness! 

Mr. Boland: I know you would. There are many 
instances when we would like to hear our own. 

By the Court: 

Q. I do not know whether you are an expert on the Con¬ 
flict of laws proposition or not, but would this make iny 
difference—this obligation to support a family—in the 
German law would it make any difference as to where the 
son would be or where the donee would be as to whether 
or not that could be enforced? A. Well, I think that tliat 
might make a difference. ... | . 

Q. In other words, usufruct might be of some assistance 
if he is in a foreign nation, whereas it would be entirely 
unnecessary if he was in Germany? A. It would be entire¬ 
ly unnecessary if he was in Germany. 

Q. And it might be necessary if he was in a foreign 
country? A. I think any country, at least on the European 
continent, provides for the duty of children to support thpir 
parents, so I do not see much difference what law ^ou 
apply. 


Hr. Boland: That was my next question, Your Honor, 
about property being in a foreign country. I will ji^st 
let her answer go. That is all. 

(The witness left the stand.) 

2180 The Court: Have you a witness whose testimony 
will be short, Mr. Burling? 

Mr. Burling: If your Honor please, we do not intend ^o 
call any further witness, unless the Swiss witness who !is 
here testifies about the books, in which case we may call 
a European accountant. 

The Court: Is the Swiss witness here? 
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Mr. Gallagher: He is, Your Honor; he is right here in 
the courtroom. 

The Court: Will he be a witness who will take a long 
timet 

Mr. Gallagher: I imagine he probably will take long. 

The Court: You could not get through with him in 5 
minutest 

Mr. Gallagher: No, indeed. 

The Court: Then, I will recess until 2 o’clock. 

(At 12:25 p.m. a recess was taken until 2 p.m. of the 
same day.) 


2181 Afternoon Session 

(The proceedings were resumed at 2 p.m., at the 
expiration of the recess.) 

Mr. Burling: May I briefly address the Courtt I may 
have made a mistake. Just before the luncheon recess I 
said we had no more witnesses. I meant we had no live 
witnesses. We do have one deposition we wish to read. 
However, I would suppose, subject to my friend’s con¬ 
venience, that we would finish this afternoon. I have every 
expectation of it. 

Mr. Gallagher: I believe we can do that with Mr. Burling. 
We will only be too glad to cooperate. I have a request to 
make of the Court. We have two brief rebuttal witnesses 
who have arrived from New York and whom I did not 
expect to call until tomorrow morning, but they requested 
that I address the Court and ask that they be permitted 
to go on now, because they have to leave at 5 o’clock. One 
is on the Board of Education in New York and the other 
is an auditor. 

The Court: That is all right 

Mr. Burling: May L inquire the names of the witnesses? 

Mr. Gallagher: Yes; Mr. Clauson and Mr. Bayer. 
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Thereupon— 

2182 Andrew G. Clauson, Jr., was called as a witness 
and, being first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 
By Mr. Gallagher: 

y. Will you state your full name, please ! A. Andrew 
G. Clauson, Jr. 

Q. Where do you reside! A. 1 reside in Staten Island^ 
New York. 

Q. Where were you born, Mr. Clauson! A. Staten isj 
land, New York. 

Q. Will you state where you were educated! A. 1 wad 
educated in the elementary and secondary schools in New 
York. 1 am a graduate of Packard Commercial School, and 
1 attended New York University and have a professional 
degree of Certified Public Accountant from the University 
of the State of New York. 

Q. Did you serve in the First World War! A. 1 did. 

Q. Were you an officer! A. Well, I enlisted as a second 
class seaman. I was relieved of active duty in 1919 as anj 
ensign in the pay corps. 

Q. During the present war did you hold any position! 
A. I was a member of a local draft board in Staten 

2183 Island. 

Q. Do you have any children! A. I have two. 

Q. Did they serve in the service of the armed forces 
during the war! A. They did; both in the Navy. 

Q. Both boys? A. No; boy and a girl. 

Mr. Burling: To speed things up, I will admit this j 
gentleman’s moral qualifications. 

Mr. Gallagher: Thank you, Mr. Burling. I just wanted | 
to bring a little of his background out. 


1410 


By Mr. Gallagher: 

Q. Now, have you held any public offices during your 
lifetime, Mr. Clausonf A. Yes. 

Q. Do you presently hold a public office?. A. I do. 

Q. Will you state what that is? A. I am president of 
the Board of Education of New York City. 

Q. Would you state when you were first appointed to 
the board? A. I was appointed January 1,1945, by Mayor 
LaGuardia. I was reappointed April 1, 1947, by 

2184 Mayor William O’Dwyer. 

Q. When were you first elected president of the 
board? A. In May, 1946, re-elected in May of 1947, and 
elected for my third term in May of ’48. 

Q. Now, directing your attention to your accounting ex¬ 
perience, when did you commence the work of accounting? 
In what year? A. Well, I went with Haskins and Sells 
I think in the winter of 1919, right after leaving the armed 
services. 

Q. And how long did you stay with Haskins and Sells? 
A. I stayed with them until May of 1924. 

Q. Then with whom were you associated? A. Then 1 
became comptroller of a banking corporation in New York 
City and stayed there until the end of 1927. The year 1928 
I was comptroller of the United Wallpaper Factories. On 
January 1,1929, Mr. Bayer and I formed the firm of Bayer 
and Clauson, and we are still partners in it. 

Q. Do you know Mr. Fritz von Opel? A. I do. 

Q. When did you first meet Mr. Fritz von Opel? A. I 
believe it was in the fall, possibly October or November, 
of 1931. 

2185 Q. During the succeeding years has your firm 
represented Mr. von Opel or the Uebersee Finanz- 

Korporation or any interests which that corporation has? 
A. Our firm has been accountants and auditors for the 
American owned and controlled company of Mr. von Opel 
since that time and up until 1942, I believe it was. 
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I 

Q. I might ask, do you have any honorary degrees, Mr. 
Clauson? A. I have an honorary degree of doctor jof 
laws. 

Q. Now, in connection with your representation of the^e 
companies in which Uebersee or Mr. von Opel has ^n 
interest, can you state whether or not there was aijiy 
breakdown between you and Mr. Bayer or your men with 
respect to which companies you worked on? A. Yes. Mr. 
Bayer and I had general control of our practice—always 
have—we still have—but for the division of work, I looked 
after the Spur Distributing Company at Nashville ai}d 
the Harvard Brewing Company in Lowell, Massachusetts, 
and Mr. Bayer usually looked after the companies dovfn 
in Shreveport, Louisiana, plus the fact that Mr. Bay^r 
usually looked after the tax work. 

Q. Have you served as a member of the board of di¬ 
rectors for Spur Distributing? A. I did for a few yeark. 

Q. Were you on the budget committee for trie 
2186 Harvard Brewery? A. I was. 

Q. Do you know a Mr. Theodore Hoffacker, <}r 
did you know him? A. I do—I did know him, 

Q. Do you know a Dr. Hans Frankenberg? A. Yes, I 
do. 

Q. I will ask you, Mr. Clauson, did Mr. Hoffacker ever 
tell you that he represented Wilhelm von Opel? A. He 
never did. 

Q. Did Dr. Frankenberg ever tell you that Wilhelm 
von Opel owned Uebersee and these other companies 
indirectly? A. No. 

Q. Did Dr. Frankenberg ever tell you that he was Wil¬ 
helm von Opel’s agent? A. No. 

Q. Did Fritz von Opel ever tell you that these proper^ 
ties on which you were working were the properties of 
his father? A. No. 

Q. Will you state to the Court who you have always 
believed was the owner of the Uebersee Finanz-KorporaL 
tion and the shares of Spur, Harvard, and the othef 
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corporations on which you did auditing work? A. 

2187 I have always believed that they belonged to Mr. 
Fritz von Opel and/or Uebersee Finanz-Korpora- 

tion. 

Q. If any of those people whom I have mentioned or 
if anybody else had mentioned to you the fact that Wilhelm 
von Opel owned these properties or that Dr. Hans Frank- 
enberg was Wilhelm von Opel’s agent, do you believe you 
would have remembered that? A. Definitely. 

Q. And so it is your impression, if I understand it, that 
Fritz von Opel and/or Uebersee always owned the prop¬ 
erties in question? A. That is correct. 

Mr. Gallagher: That is all. 

Cross Examination 

By Mr. Burling: 

Q. You are an accountant, are you not, sir? A. I am. 
Q. Yet you never laid eyes on any book of account of 
Uebersee Finanz-Korpo ration; is that right? A. That 
is correct. 

Q. Will you state when and exactly what was said to 
you and by whom as to the ownership of Uebersee Finanz- 
Korporation? A. Well, that is a little hard to answer 
just that way, isn’t it? 

2188 Q. Yes, it is. A. My first connection, I suppose, 
was in the fall of ’31, when Theodore Hoffacker, for 

whom we had done some work, introduced me to Mr. von 
Opel. 

Q. And what was said to you by Mr. Hoffacker or von 
Opel in 1931 as to who owned the shares of Uebersee 
Finanz? A. At that time I don’t believe anything was 
said about Uebersee. At that time it was a question— 

Q. Let us come to the year 1932, then. A. Well— 



1413 




Mr. Gallagher: Just a moment, Mr. Burling. I th^nk 
the witness should be permitted to answer. Now, you 
were granted that concession. 

Do you have anything further to state in response to 
that question? 

The Court: Do you have anything to say in answer I to 
that other question ? 

The Witness: No. 


By Mr. Burling: 


Q. We come to the year 1932. State just exactly whht 
was said to you, in so far as you remember, by whopi, 
and where it took place, about who owned the shares hf 
Uebersee Finanz-Korporation in the year 1932. A. TJie 
information came to me from Mr. Hoffacker that 

2189 Mr. Fritz von Opel had acquired controlling interest 
in the Spur Distributing Company and that he, 

Hoffacker, would like us to go to Nashville and make in 
audit of the books of the Spur Distributing Company. 

Q. Hoffacker told you Fritz von Opel owned the share^; 
is that right? A. Said that Fritz von Opel had acquired 
the controlling stock of the Spur Distributing Company. 

Q. As an accountant, sir, you will admit that I might 
acquire the controlling stock of the Statler Hotel Com¬ 
pany for a client? A. That is right. 

Q. And yet not own it myself, will you not? A. That 
is true. 

Q. Was anything told you about who owned the bene¬ 
ficial interest, the real interest, in Uebersee? A. Fritlz 
von Opel 

Q. Who said that? A. Mr. Hoffacker. 

Q. When? A. Well, it might have been any time froi^i 
October thirty-one on. 

Q. Will you fix the year, please? A. Pardon me? 

Q. Will you fix the year? A. It is hard for me 

2190 to fix the year, because I first met Mr. von Opel, 
or, at least, we were called into the situation, in the 
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fall of 1931, at which time Hoffacker undoubtedly said 
that Mr. Fritz von Opel had acquired interest in various 
companies, including Spur Distributing Company. 

Q. And you understood, of course, that he had the bene¬ 
ficial interest in it himself? A. Naturally, that is cor¬ 
rect. 

Q. And he said that again in 1933 and 1934 and up to 
June 5,1935. didn’t he? A. He said it right along; I don’t 
know why June 5, 1935. 

Q. I will come to that. A. All right. 

Q. Now, are you aware that Fritz von Opel made an 
affidavit and swore on his oath that he had nothing but 
the bare legal title to the shares of Uebersee— A. No, I 
do not. 

Q. May I finish my question? A. Yes, indeed. Sorry. 

Q. Are you aware that Fritz von Opel—By the way, he 
is the man sitting at this table? A. With the paper in 
front of him, that is correct. 

2191 Q. Are you aware that he swore on his oath that 
he did not have the beneficial interest, but that the 
beneficial interest was in Wilhelm von Opel and that he 
swore that oath on June 7, 1935? A. I don’t know that. 

Q. Are you aware that that affidavit was filed in the 
United States District Court for the Southern District of 
New York? A. I am not aware of it. 

Q. Are you aware that the record containing that affi¬ 
davit went to the United States Circuit Court of Appeals 
for the Second Circuit and that the case was argued by 
John W. Davis? A. I am not aware of it. 

Q. You have no knowledge of that? A. Not of that 
affidavit, no, sir. 

Q. You are aware that a lawsuit was brought, are you 
not, by Uebersee to obtain permission to export $1,250,000 
in gold? A. That is true. I knew that there was a suit 
pertaining to gold, but as to the details, I know nothing 
about it. 
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Q. I am not speaking of details, sir. Didn’t you kn^w 
that the contention was that the gold— 

I 

Mr. Gallagher: Just a minute. I submit that!is 

2192 a detail. 

Mr. Burling: I submit that the main basis of the 
suit is not a detail. 

The Court: If he knows about it, it is proper crdss 
examination. 

By Mr. Burling: * j 

Q. Did you not know that the interest of Uebersee—thkt 
is, here and there—Uebersee—that the basis of the gold 
was beneficially not owned by Fritz von Opel but w^s 
owned by Wilhelm von Opel, his father! A. I did nbt 
know it. 

Q. Although you were the accountant for the firm, ybu 
had no knowledge— A. We weren’t the— 

Q. Let me finish. A. I am sorry. 

Q. Although you were the accountant for the firm ^>r 
for the company, you did not know what the basis bf 
their gold case claim was; is that correct! J 

Mr. Gallagher: Just a moment, Your Honor. 

The Witness: Accountants to what company! 

Mr. Gallagher: He did not act for Uebersee. 

Mr. Burling: I agree. 

The Witness: We were not the accountants, Yoiir 
Honor, of Uebersee. 

2193 By Mr. Burling: j 

Q. I apologize. You were the accountant for, so 
far as you know, all of the American investments 
Uebersee, were not! A. Well, as far as I know, yes. 

Q. Were you also the personal accountant in Americb 
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for Fritz von Opel? A. Only to the extent that we helped 
prepare tax returns for him in America, 

Q. And do you or do you not— 

Mr. Gallagher: Just a moment, Mr. Burling. Mr. Boland 
has brought to my attention something that I think should 
be clarified. I believe, on the statements that you are 
now making to the witness, that the witness should be 
advised that during the years preceding June 7, 1935, 
Mr. von Opel always claimed to be the owner, and that it 
was at that tim6 that he claimed that a usufruct was set 
up. 

Mr. Burling: That is purely a matter of argument as 
to what is in the record, if Your Honor please. 

By Mr. Burling: 

Q. Will you state now whether in June, 1935, you had 
any familiarity with the fact that Fritz von Opel or Wil¬ 
helm von Opel, through Uebersee, was endeavoring to 
export from the United States one million and a 
2194 quarter dollars in gold? A. How much more 
clearly can I state it than to say that I knew that 
there was a suit pending re gold? We had nothing to do 
with it. We are not lawyers. Therefore, we really had 
nothing to do with it. I don’t know what affidavits were 
filed and what was not filed. 

Q. And the basis of that suit was never discussed with 
you? A. No, it was not. 

Q. And you have no idea, have you, at all whether in 
the United States District Court for the Southern District 
of New York the position was taken that the beneficial 
owner of the gold was Wilhelm and that Fritz had bare 
legal title? A. I haven’t the slightest idea of that. 

Q. And you have no idea of what John W. Davis told 
the Second Circuit? A. I have not the slightest idea. 

Q. And that did not interest you at the time? A. No. 
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Mr. Burling: That is all. 

By the Court: 

Q. Did you have occasion at any time to bring up {he 
question of ownership of the shares of stock or was t^iat 
just information that came to you casually? |A. 
2195 No; it was usually information that came to ius 
casually. 

Q. There was no particular event when you asked him 
questions about it or no point was made as to who vjas 
the owner? I mean for accounting purposes. A. No.| I 
just, from the very beginning—it was our feeling that 
Fritz von Opel and/or Uebersee owned the stock, and I 
don’t suppose beyond that we thought too much about it, 
frankly. 

The Court: Thank you. 

The Witness: Thank you. 

Mr. Gallagher: Thank you, Mr. Clauson. 

(The witness left the stand.) 

Thereupon— 

Walter Van Dyke Bayer was called as a witness arid, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination j 

By Mr. Gallagher: 

Q. Will you state your full name, please? A. My naihe 
is Walter Van Dyke Bayer. 

Q. And where do you reside, Mr. Bayer? A. I reside 
at Garden City, New York. 

Q. Will you state where you were born? A. I was born 
in Brooklyn, New York. 
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2196 Q. And where were you educated? A, I went to 
a public school in Brooklyn, P.S. 44, Erasmus Hall 

High School in Brooklyn. I then went to Amherst College 
in Amherst, Massachusetts. 

Q. What degree did you get? A. Graduated in 1919 
with a degree of B.A. After college, while working, I 
went to school at nights at New York University, in a 
graduate school of business administration, and received 
a degree in 1924 of M.B.A. 

Q. Are you now a Certified Public Accountant? A. I 
am a Certified Public Accountant since 1926. 

Q. Have you ever served on any committees of the 
New York State Accounting Association? A. In the past 
—I am a member of the New York State Society of Certi¬ 
fied Public Accountants, American Institute of Account¬ 
ants; and in the past I have served on some technical com¬ 
mittees of the New York State Society of Certified Public 
Accountants, the Federal Taxation Committee, and their 
Committee on Contingent Liabilities and Commitments. 

Q. Now, when did you commence accounting? A. Well, 
after I graduated from college I was employed by four or 
five private companies as bookkeeper and accountant. In 
August of 1922 I went with Haskins and Sells on their 
staff as a public accountant. 

2197 Q. And how long did you remain with Haskins 
and Sells? A. I was with Haskins and Sells until 

the end of December, 1927. 

Q. And thereafter what? A. Then I went with the J. 
Henry Schroder Banking Corporation as auditor, and I 
was with them from the latter part of December, 1927, to 
the end of 1928. 

Q. And when did you become associated with Mr. 
Clauson? A. Well, I had known Mr. Clauson from about 
1922, when I joined Haskins and Sells. He was also with 
Haskins and Sells, and I met him at that time and knew 
him from then on, and he was probably instrumental in 
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my taking the position with the J. Henry Schroder liank 
ing Corporation. 

Q. Had you formed an association with him in 
A. January 1st, 1929, we started a co-partnership as 
fied Public Accountants. 

Q. You have been together since that time? A.jOur 
firm has continued in existence since that date. 

Q. Do you know Mr. Fritz von Opel? A. Yes, I <jlo. 

Q. Do you recollect when you first met Mr. Fritz 

2198 von Opel? A. It was the latter part of October, 
1931. 

Q. And to make this a little briefer, you heard Mr. 
Clauson’s testimony? A. Well, I wasn’t listening care¬ 
fully to all of it. 

Q. Will you state, then, the nature of the work you did 
for Mr. Fritz von Opel or the Uebersee Korporation?j A. 
Well, in October of 1931 we were introduced to Mr. j von 
Opel by Mr. Hoffacker, and arrangements were made] and 
contracts were executed whereby, in connection with| the 
sale of shares of General Motors stock, we were to a<^t to 
countersign instructions in connection with the sal^ or 
purchase and delivery of those shares through the fcity 
Bank-Farmers Trust Company. 

Q. And down through the years did you do auditing 
work for various companies in which he and/or Uebersee 
owned shares? A. I might just mention, in that connec¬ 
tion, that we were instructed by Mr. von Opel that we ^ere 
to prepare his 1931 tax returns—our firm. 

Q. And you did that also? A. And we subsequently 
prepared his 1931 tax return, which was filed in Jun^ of 
1942— 

Q. 1932? A. 1932; pardon me. 

2199 Q. Thereafter did your firm audit the booki, et 
cetera, of the various companies in which Uebelrsee 

and/or Mr. von Opel owned shares? A. As I recollect, 
Mr. von Opel, out of the proceeds of this General Motors 
stock—the contract with Hoffacker on the sale of it 'was 
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cancelled early in 1932. Mr. von Opel made certain pur¬ 
chases of securities. In June of 1942— 

Q. 1932— A. Of 1932—it is a long ways back—those 
securities owned by Mr. von Opel were transferred to 
Uebersee Finanz-Korporation, and from then on Uebersee 
Finanz-Korporation was the owner. 

Q. And thereafter did you then audit the books and 
records of Spur, Harvard— A. And during this period 
from ’32 on Uebersee Finanz-Korporation acquired an 
investment in Spur Distributing Company, Harvard Brew¬ 
ing Company, and some companies down in Shreveport 
known as Oil Production, Inc., arid Oil Refineries, Inc., 
and we were the auditors—our firm were the auditors of 
those companies. 

Q. Now, before I ask you specifically about the com¬ 
panies with respect to which you audited the books, I will 
ask you this question: In the course of the many years 
that you worked for Uebersee and in the course of 
2200 those years during which you have known Mr. von 
Opel, have you ever heard him state that these 
Uebersee shares or the shares in the various corporations 
on which you were working were owned by his father, 
Wilhelm von Opel? A. No, never. 

Q. Do you know Dr. Hans Frankenberg? A. I have met 
him. I know him nowhere near as well as I do Mr. von 
Opel. 

Q. Have you ever heard him make a statement that 
Wilhelm von Opel owned the Uebersee shares or the shares 
of Harvard or any of these other corporations? A. No, 
sir. 

Q. Do you know Mr. Theodore Hoff acker? A. I knew 
him in days of old. 

Q. Did you ever hear him state that Wilhelm von Opel 
owned these shares of Uebersee or the shares in these 
various corporations which we are referring to? A. No, 
I never did. 
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Q. Did you ever hear him say that he was the ageni; of 
Wilhelm von Opel? A. No, I never did. 

Q. Do you know a man by the name of Mr. B. F. Crit¬ 
tenden? A. I think it is B. P. Crittenden. 

Q. B. P. Crittenden. I am sorry. Mr. Bayer, Mr. 

2201 Crittenden has been a witness in this case for jthe 
defense, and on several occasions—specifically^ to 

start off with, page 1921 of the record and page 192$ of 
the record—Mr. Crittenden, in talking about your refer¬ 
ence to von Opel and Frankenberg, used this type lan¬ 
guage. In speaking about Bayer, he says, on page 1^21: 

“He”—meaning you—“always referred to them as the 
Germans.” 

Now, I will ask you if you ever referred to these people 
as the Germans? A. I am quite positive that I n^ver 
used any such term. It is quite contrary to my manner 
of talking and my mode of speaking. 

Q. Now, Mr. Bayer, I want to read from page 1922 of 
the record, and I might give you a little background with¬ 
out reading it all. Mr. Crittenden had stated that in 1937 
they wanted to form a consolidation of interests, an<J he 
named a number of companies that were to be consoli¬ 
dated. This is 1937. A. Who wanted to form a consoli¬ 
dation? 

Q. Crittenden said that he and Uebersee wanted to firm 
a consolidation, and in naming the companies in 1937 that 
were to be consolidated, he named the Trio Refining Cor¬ 
poration, the Centera Pipelines, the De Soto Crjude 

2202 Oil, the Rhodesia Oil Refining Corporation, and 
they were all to be combined with Oil Refineries 

and Oil Production into a company known as Hurricane. 
A. Yes. 

Q. Now, I will ask you, When was Hurricane foraged? 
A. Hurricane Petroleum Corporation, I believe, Was 
formed around the middle of 1935. 

Q. So it already was in existence two years before 
1937? A. That is my recollection. Hurricane Petroleum 
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Corporation became the result of a merger between Oil 
Production, Inc., and Oil Refineries, Inc., which had previ¬ 
ously existed as separate companies. 

Q. And did they absorb, prior to 1937, the Trio Refining 
Corporation and several others? A- I believe that Trio 
Refining Corporate De Soto Crude Oil Purchasing Corpora¬ 
tion, which had been acquired by Grogan and Crittenden, 
were purchased by Hurricane Petroleum Corporation dur¬ 
ing 1935, and that subsequent to that, within maybe eight or 
nine months, possibly, or less, Trio Refining Corporation 
was dissolved and became part of Hurricane Petroleum 
Corporation, and De Soto, which was 100 per cent owned 
by Hurricane, remained as a subsidiary company, and that 
took place in 1935. 

2203 Q. 1935! A. Or earlier. 

Q. So when you are talking in 1937 about any mer¬ 
ger, you were merely talking about Rhodesia and Petroleum 
joining in— A. We would be talking about Hurricane 
Petroleum Company and Rhodesia. 

Q. All right. I want to read from the bottom of page 1922 
and page 1923, leading up to one sentence on which I will 
then ask you a question. The question to Mr. Crittenden 
was: 

“Now, you said that you agreed with Mr. Bayer to eval¬ 
uate your interest and he would evaluate the other inter¬ 
est? Was anything done in that connection? 

“Answer: Yes, it was done. 

“Question: And what happened? 

Now, you can exclude the representation about the words 
“the Germans” in your answer, because you have already 
answered that you never used that expression. 

Here was the answer Mr. Crittenden gave, and I now 
want you to state whether that is correct. He stated: 

“Bayer notified us—notified me, or he notified Grogan 
and me, that the Germans would like to have us come to 
Switzerland, complete the transaction, and we went.” 
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2204 I ask you, Is that statement correct? A. I don’t 
think it is fully correct, no. 

Q. Will you state your understanding? A. My recol¬ 
lection is that Rhodesia, which had been formed by Grogan 
and Crittenden, was in existence from 1935 on, and we were 
requested by Grogan and Crittenden to make an audit of 
Khodesia as of May 31, 1937, and apparently there was 
some thought on their part that it would be desirable to 
have Rhodesia become connected in the Hurricane pictjure; 
and I think that there may have been some discussions with 
me on that subject, in connection with the audit; and the lat¬ 
ter part of June, 1937, just recently referring to my djary, 
Grogan, Crittenden, and McGowan, who was the lawyer 
for the Shreveport properties, came to New York andl we 
had some discussions about Rhodesia; and it is possible 
that at their request I sent a cable, or there was sent a 
cable, abroad to von Opel whether he would be interested 
in such a consolidation. 

Q. So on the question of which was first, the cart or the 
horse, it was Mr. Crittenden in this instance and i Mr. 
Grogan who were anxious to put forth to Mr. von |)pel 
this question of consolidation, rather than, as Mr. Critten¬ 
den said, “Bayer notified us that the Germans w^uld 

2205 like us to come to Switzerland and complete! the 
transaction”; is that correct? A. That would be 

my recollection. In other words, I think it is quite possible 
that, as a result of their request, that I did pass on some 
information to them as an intermediary. 

Q. But the initial start of it came from this side?! A. 
There may have been discussions prior between Mr. Crit¬ 
tenden and Mr. von Opel, because there was a complica¬ 
tion on the Rhodesia Company. In other words, I think that 
there was an exception taken to the fact that they, vfhile 
acting # as managers of the Shreveport properties, had gone 
into sort of a competitive business. 

Mr. Hoffacker had acquired 300 shares of Rhodesia 
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stock, and there was a lot of exception taken to that situ¬ 
ation. 

So that there was a clarification of interests and issnes 
that was involved and may have continued for a period 
prior to this audit that we eventually made in May, 1937, 
and the eventual discussions, but I think it was, as far as 
I recollect—Grogan and Crittenden were more interested 
in having the properties merged than Mr. von Opel was. 

Q. Now, as a result I know you went to Europe. 
2206 I am going to ask you at this moment, Who paid the 
expenses of your trip? Did Uebersee or Mr. Fritz 
von Opel pay those expenses? A. I kept a fairly careful 
record of my expenses. My wife was accompanying me on 
the trip. Since Mrs. Crittenden was going along and her 
expenses were paid for by myself and my wife, and certain 
expenses that were considered personal travel expenses 
were paid by us— 

Mr. Burling: May I ask for an elucidation of whom 
“her expenses” refers to! 

Mr. Gallagher: Mrs. Bayer. 

The Witness: My wife’s. 

Mr. Burling: Your wife’s. Thank you, sir. 

The Witness: My wife, who accompanied me on that trip. 

The remainder of the expenses, plus a charge for my 
time while abroad, after discussion with Mr. Crittenden, 
were charged one-half to Hurricane Petroleum Corpora¬ 
tion and one-half to Rhodesia Oil and Refining Company, 
and were paid for by those companies. 

By Mr. Gallagher: 

Q. Now, Mr. Crittenden stated, at page 1923 of the rec¬ 
ord, in response to the question, How long did he stay in 
Zurich? 

“I guess the better part of three weeks.” 
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2207 Now, do you have any records or notes wjhich 
would reflect how long you were in Zurich? A. Yes. 

I have made a little check back on that from the expense (rec¬ 
ords that I kept. We arrived in Cherbourg on the morning of 
Thursday, July 29. Friday morning, July 30, we took a 
train from Paris to Zurich and arrived in Zurich late that 
afternoon or early evening. 

We stayed there at Zurich that Friday night— 

Q. I might ask you, during this traveling that you Were 
relating were you with Mr. and Mrs. Crittenden? A. 
There was a party of five that were enroute together 
during the time we arrived in Cherbourg until the tjbne 
that we eventually arrived in London. 

Q. Was Mr. Crittenden a part of that party? A. iMr. 
and Mrs. Crittenden, Mr. and Mrs. Bayer, and a l^rs. 
Lyons. 

Q. All right. Go ahead. You are arriving in Zurich. | A. 
We arrived, as I said, in Zurich late in the afternoon! or 
early evening of July 30, on Friday. 

We stayed in Zurich on Saturday, July 31, to Friday 
morning early, August 6th. So that there were a Saturday, 
a Sunday, and four week days, Monday, Tuesday, Wednes¬ 
day, and Thursday. 

2208 Friday morning, August 6, the five of us, with a 
chauffeur, started on an automobile trip through 

Switzerland and the northern part of Italy, and we stopped 
off at St. Moritz—This trip—the itinerary of that particu¬ 
lar trip, I believe, was suggested by Mr. von Opel asjan 
interesting trip to take. 

We stopped at St. Moritz, Locarno— 

Q. You do not need all that; just generally. 

Mr. Burling: Is he coming back to Zurich? 

The Court: I did not think he needed all the details. 

The Witness: We arrived back in Zurich late Tuescav 
afternoon or early evening of Tuesday, August 10. (In 
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other words, we were away approximately five days. We 
then stayed in Zurich the following day, Wednesday, Au¬ 
gust 11, and part of Thursday, August 12, and after lunch 
we took a train from Zurich with the ultimate destination 
to be The Hague in Holland. 

By Mr. Gallagher: 

Q. But you were in Zurich altogether, then a total of 
about six and a half days; is that correct? A. Well, it 
would be seven and a half days, including Saturday and 
Sunday. 

Q. Now, while you were in Zurich did you participate 
in conferences with Fritz von Opel, Mr. Crittenden, 

2209 and Dr. Frankenberg? A. I participated in discus¬ 
sions and conferences and negotiations in connection 

with this proposed merging of interests. 

Q. Where did these conferences take place, if you recol¬ 
lect? A. Well, the conferences, as I recollect, all took 
place in a conference room of the Adler Bank. 

Q. I might ask you at this time this. Mr. Crittenden 
stated, on page 1924 of the record: 

“Dr. Frankenberg did most of the questioning.” 

Now, was this discussion run in a manner in which Frank¬ 
enberg was, as Crittenden said, doing most of the question¬ 
ing, or would you describe the atmosphere? A. Well, I 
would say it was not a questioning type of discussion. It 
was a question of arriving at a possible meeting of the 
minds. There were undoubtedly questions asked back and 
forth, and possibly Dr. Frankenberg may have asked more 
questions of Mr. von Opel, since he was not as familiar 
with the Shreveport properties. 

Q. By the way, did he speak very good English at that 
time? A. Yes. He was definitely understandable, without 
any difficulty. 

2210 Q. Now, Mr. Crittenden stated again, reading from 
the record at page 1928: 
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“Question—And tins was to Mr. Crittenden by Mr. 
Burling—“And did you have any other conversation with 
Frankenberg at this timet 

“Answer: Yes, I did. I asked him very frankly what his 
relation was to Fritz von Opel and the business; and] his 
reply was very simple and direct. 

“He said that he represented Fritz von Opel’s fathejr on 
many occasions in many places for many years and 'was 
assisting his father.” j 

Now, I will ask you, Did you hear Dr. Frankenberg make 
any such statement? A. No, I did not. 

Q. Now, after you left Zurich— 

Mr. Burling: Just a moment. I object to the question 
that has just been asked on the ground that the record 
makes no showing that Crittenden said he said this in the 
presence of this witness. The testimony is that he had a 
discussion with Frankenberg about Frankenberg’s Degas 
paintings, and then he said this. There is no showing j;hat 
this witness was present. 

Mr. Gallagher: I asked this witness if he was. at I the 
conferences. 

2211 The Court: 1 will let him answer. Whether it 
throws any light on it, you can argue. I do not re¬ 
member him saying that Mr. Bayer was present. 

Mr. Gallagher: He stated it earlier: j 

“Usually there was present Fritz von Opel, Walter Bajper, 
Hans Frankenberg, and myself.” 

The Court: On the occasion of this discussion? 

Mr. Gallagher: I will ask Mr. Bayer that to clarify that. 

By Mr. Gallagher: j 

Q. Were you present at all the conferences that were 
held during these few times in Zurich in the bank, and to 
the best of your recollection? A. To the best of my 
recollection, I was present at all conferences that relate^— 
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Mr, Burling: If Your Honor please, I do not know how 
this witness could testify that Frankenberg could not and 
did not have a conversation when he was not there. 

Mr. Gallagher: He could have gone down to the men’s 
room and they could have had it. I admit that. But I want 
to point out that he was at all the conferences and did 
not hear it. 

By the Court: 

Q. Were you present at any time when a question was 
asked by Mr. Crittenden of Mr. Frankenberg as to 
2212 who the owner of the property was? I mean what 
the relation of Mr. Frankenberg was to the enter¬ 
prise. A. I have no recollection of it, no. 

Q. Do you have any definite recollection of any discus¬ 
sion while you were over there with regard to the owner¬ 
ship and control of these corporations? A. I don’t recol¬ 
lect that that was ever brought into the discussion, that 
there was any feature of that that was involved in any 
discussion. 

The Court: All right. 

By Mr. Gallagher: 

Q. Now, after you left Zurich—to help expedite this, I 
will lead him just a little bit—you went to Mainz, Germany, 
and took a boat down the river? A. After we left Zurich 
on the train, we stopped the first night at Mainz, Germany. 

Q. Did Mr. Crittenden suggest or did Mr. von Opel sug¬ 
gest to you gentlemen or Dr. Frankenberg that you see 
Wilhelm von Opel while you were in Germany? A. No. 

Q. Would you believe it true if I were to tell you that 
Wiesbaden, where Wilhelm von Opel resides, was about 
15 minutes from the town of Mainz, which you referred to 
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as the place you stopped at the first night | A. 
2213 Well, I would have no reason to believe or dis¬ 
believe. 

Q. But there was no discussion of going and seeing 
Wilhelm von Opel? 


Mr. Burling: That is, you mean 15 minutes by air? 

The Court: Well, that is not testimony. He doe^ not 
know anything about it. 

By Mr. Gallagher: j 

Q. Now, you were traveling in intimate contact with 
Mr. and Mrs. Crittenden all during your trip in Euijope; 
is that correct? A. Yes, and until we arrived in London. 

Q. On any occasion or at any time there during |your 
close association in Europe or any time subsequently in 
the States did Crittenden ever tell you that Fritz j von 
Opel was not the real owner of these companies; th^t it 
was Wilhelm von Opel; and that Frankenberg was Wil¬ 
helm’s agent? A. Did "Mr. Crittenden ever say that tot me? 

Q. Yes. A. No. 

Q. Never in all this travel around Europe? He never 
mentioned it once to you? A. No, sir. 

Q. You have previously stated that no one ever made 
that statement to you; is that correct? A. That is 
2214 correct. 

Q. I might ask you this, Mr. Bayer. If you had 
been advised by anybody at any time that Wilhelm von 
Opel really owned these properties and that it was not 
Fritz, would you have remembered that statement? |A. I 
am quite sure that I would, because in connection with 
the preparation of the tax returns for Uebersee and Ivon 
Opel—I don’t think we would have prepared the returns 
if we felt that there was a question of ownership. 

Q. All right. Thank von. 
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By the Court: 

Q. The ownership would not have any relation to the 
corporation’s return, would it? A. No, I don’t—well, it 
would have, possibly, in some of these years that personal 
holding company taxes were involved, these years 1936 
through 1941, where the income was taxed to Mr. von 
Opel on a consent dividend basis. 

Q. His personal returns would have some relation. Did 
you handle his returns through that period? A. We 
handled his returns through all of the period from 1931 
on. It is possible that in some of these years there was 
not any taxable income, and I would not be sure whether— 

The Court: All right. I do not want to get off 
2215 on that. 

The Witness: But I think returns were filed for 
all of the years for Mr. von Opel. 

By Mr. Gallagher: 

Q. Did you ever see Wilhelm von Opel, by the way? A. 
No. 

Q. Did you ever get any orders or directions or letters 
from him? A. We never had any correspondence with 
him at all. 

Q. Never sent him any financial statements at all? A. 
No; never knew of him or had any correspondence with 
him. 

Q. Now, turning to page 1957, Mr. Burling was talking 
to Mr. Crittenden about a Mr. Ulrich. Did you know a 
man by the name of Mr. Ulrich? A. Yes, I knew him, 
and I would see him once in a great while. 

Q. Was he associated for a time with the Hurricane 
Oil Company? A. He was connected with the Shreveport 
companies, Hurricane, and so on. 
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Q. By the way, Hurricane finally went bankrupt, didn’t 
it? A. Went bankrupt, I believe, in June of 1940. j 

Q. Mr. Crittenden, in testifying, stated, at! page 

2216 1957: ! 

“Question: After Mr. Ulrich was put in charge 
of the Hurricane Corporation, did the company then get 
into difficulties? 

“Answer: Immediately. 

“Question: What year was that? 

“Answer: 1938. 

“Question: Can you give us the approximate month? 
“Answer: Oh, let us say in the middle of the vear^ Mr. 
Ingoldsby. 

“Question: About the middle of 1938. Do you feell that 
the reason that the company got into difficulty ih the 
middle of 1938 was a lack of capital? 

“Answer: I do. 

“Question: You do feel that was it? 

“Answer: That was one reason, and it was—the principal 
reason was Mr. Ulrich’s behavior and utterances.” 

Now, as a result of your duties with the Hurricane Oil 
Company, can you state the reason why the Hurricane 
Oil Company did get into difficulty? A. My opinion! was 
that they had greatly over-expanded for their working 
capital and that when economic conditions jwent 

2217 against them that they were not able to weather 
the storm. 

Q. When did this overexpansion become evident? | 

The Court: I think we are getting too remote. If lj am 
going to have to decide that issue, I am going to haye a 
problem. 

By Mr. Gallagher: 


Q. Just one further question. There was some further 
testimony in this case, Mr. Bayer, about a meeting in 
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Montreal in 1936, at which Dr, Frankenberg and Mr. von 
Opel, Houghland, and Crittenden all appeared. There 
was some testimony you were at that same meeting. Is 
that correct? A. I was up in Montreal for about three 
days plus a Sunday in June of 1936, that is correct. 

Q. Now, there was some testimony from Mr. Critten¬ 
den to the effect that the impression that was given at 
that meeting was that Wilhelm von Opel owned this prop¬ 
erty and that Hoffacker and all were Wilhelm’s agent. 
Was that your impression from that meeting? A. No, I 
never got that impression from any meeting. 

Mr. Gallagher: All right That is alL 
Cross Examination 
By Mr. Burling: 

Q. I have just a few questions. You see Fritz von 
2218 Opel here, do you not (indicating)? A. Yes. 

Q. And you know Hans Frankenberg also? A. 
That is correct 

Q. And I think you testified that you knew the two men 
equally well? A. No, I did not. I said I knew Mr. von 
Opel much better than Dr. Frankenberg. 

Q. I did not mean to put words in your mouth; I mis¬ 
understood you. 

You filed the tax returns both for Fritz von Opel person¬ 
ally and for Uebersee Finanz-Korporation up until and 
including the year 1942; is that right? A. Well, my firm 
did, and I probably supervised most of the— 

Q. I do not mean you physically did the typing. You 
were in charge of the filing of the returns; is that correct? 
A. That is correct. 

Q. Will you state when the personal holding company 
tax returns for the Uebersee Finanz-Korporation were 
filed for the years 1936, 1937, 1938, 1939, 1940, and 1941? 
A. When were they filed? 
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Q. Yes, please. A. Personal holding company taxes? 

Q. Yes, please. A. They were filed in, I tljiink, 

2219 in June of 1942—June or July of 1942, 

Q. And the failure or omission—I do not mean 
that there was anything wrong about it— A. Yes.! 

Q. The non-filing of the personal holding company taxes 
for the years 1936 to 1941, inclusive, until 1942, was on the 
basis of a statement made to you either by Fritz von Opel 
or by Dr. Frankenberg that Uebersee had ceased to be 
a personal holding company; is that correct? A. That 
is correct. That statement, I believe, was made in Montreal 
in June of 1936. 

Q. Now, can you recall in what words either Franken¬ 
berg or von Opel said to you that Uebersee was no longer 
a personal holding company? A. Well, as I recollect, I 
was informed that Mr. von Opel had sold his shares of 
stock to the extent, anyway, that he did not own 50 jper 
cent of the stock and that his interest had been convened 
—in Uebersee—had been converted into a substantial in¬ 
debtedness of some character by Uebersee to Fritz Ivon 
Opel. 

Q. Now, Mr. Bayer, I want to ask you this quesljion. 
It is a little bit technical. I ask you to listen to me care¬ 
fully. 

2220 Were you told that Fritz von Opel had gone 
through the following transaction: that he, through 

a Liechtensteinean legal entity, had contracted with a 
Swiss bank whereby a Swiss bank would nominally place 
the shares of Uebersee with eleven of its clients under a 
contract that the shares were to be returned to Mr. von 
Ope! through this Liechtensteinean entity at the same 
price that had first been paid, and that, in addition, tl}ere 
was also a contract that the nominal purchasers were to 
give proxies so that the shares could be voted as Mr. yon 
Opel directed, and also that, irrespective of the true earn¬ 
ings of Uebersee, these nominal holders were to receive 
6 per cent as a fee? 
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Mr. Gallagher: If Tour Honor please— 

Mr. Burling: I just want to know if he was told this. 

Mr. Gallagher: It seems to me we are getting very far 
afield. This is a rebuttal witness. There has been nothing 
asked him on direct about these shares. 

The Court: The only way that it would be admissible 
would be in connection with that conversation you asked 
him about in Montreal. Is that the same conversation he is 
talking about! 

Mr. Gallagher: All I asked him about in Montreal was 
the impression given— 

Mr. Burling: One of the assertions is— 

2221 Mr. Gallagher: This is not our case in chief, 
though, Mr. Burling. 

The Court: Let me get it clear so I can rule on it. What 
did you ask him! 

Mr. Gallagher: All I asked him about Montreal was the 
impression given. I said there had J>een some statements 
through Mr. Crittenden that the general impression was 
that Wilhelm von Opel really owned all this property and 
that Frankenberg was the agent. 

I said, “Was that your impression!” 

He said, “No; I never had any such impression.” 

That was all that was asked about the Montreal meeting. 

Mr. Burling: This cuts two ways. If the answer is yes, 
that goes to impeach the credibility of the witness. He 
participated in the scheme to defraud the United States, 
which is admissible on his credibility. I do not think the 
answer would be yes. I do not believe this witness knew 
that 

If the answer is no, I just do not want to insult the wit¬ 
ness, but either way the answer would be admissible, be¬ 
cause the other way the auditor was deceived as to the 
true ownership, which would go to the part of the testi¬ 
mony which Mr. Gallagher brought out. 
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Mr. Gallagher: I merely brought out the testi- 
2222 mony as to the ownership of von Opel. 

Mr. Burling: If this witness was lied to in Mon¬ 
treal as to the state of the ownership of Uebersee, it is 
highly material as to what impression he got. 

The Court: That is the only ground that I think it! may 
be admissible on. Let us find out if he heard that. 

Mr. Burling: Do you recall my question or shall I re¬ 
state it! 

A. I might just simplify it by saying that I was not iiven 
any details as to what had happened. 

By Mr. Burling: j 

Q. You were just told that a sale to Swiss stockholders 
had taken place and that it was Frankenberg’s opinion 
that the company was no longer a personal holding Icom- 
panv; is that right! 


Mr. Gallagher: Just a moment, now. He has not sjated 
anything about its being Frankenberg’s opinion. 

Mr. Burling: I will come to that. I am asking him, if 
Your Honor please— 

Mr. Gallagher: Ask him whose opinion it was. 

Mr. Burling: I just did, if Your Honor please. [The 
question was, Weren’t you just told by Frankenberg4- 

The Court: We have a very unusual situation here.j We 
generally do not ask witnesses what impression they 
2223 have. When you ask him about impressions, I guess 
that gives him a little latitude. 

Mr. Gallagher: This is a rebuttal witness to correct an 
impression that Mr. Burling got from the witness. 

The Court: Impression testimony is not really evidence. 
I have permitted testimony from both sides on that. I jhave 
not stopped you. Having testified to an impression, Ij will 
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give him a little latitude on that. Let us ask him one or 
two questions on that. 

Mr. Burling: Yes, sir. 

The Witness: Well, I don’t know that it was Franken- 
berg that was the one that told me.' You started off—we 
had a lot of intermediate discussion there. I think that the 
information came from possibly both Mr. von Opel and 
Dr. Frankenberg. 

By Mr. Burling: 

Q. Do you recognize the handwriting which appears at 
the bottom of page 3 of Defendant’s Exhibit 83 (handing 
a document to the witness) ? A. Yes. 

Q. Whose is it? A. That is my signature. 

Q. Now, will you examine the third paragraph of the 
first page of this document, and I call your attention to 
the following words: 

2224 “Since we were informed by you”—this is a letter 
addressed to Frankenberg in June—“that Uebersee 
is no longer a personal holding company, we will eliminate 
that tax from our consideration.” 

A. That is correct. 

Q. Does that refresh your recollection— A. That re¬ 
freshes my memory that we did receive a letter from Dr. 
Frankenberg, but that was subsequent to Montreal. 

Q. I don’t care whether it was in Montreal or where it 
was. Were you informed by Dr. Frankenberg that Uebersee 
was no longer a personal holding company? A. We were 
informed by Dr. Frankenberg, but when we were informed 
that way we were not informed—that was merely a state¬ 
ment from him. There was nothing about stock ownership 
in that letter, or indebtedness. 

Q. Do you now remember whether Frankenberg told you 
that Uebersee was not a holding company—a personal hold¬ 
ing company? A. In writing, yes. 
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Q. Will you state whether that was the basis of your 
omission to file personal holding company taxes? A. That 
would be correct. 

Q. Now, were you told by Frankenberg of the natuije of 
the purported transfer to Swiss nationals th£t I 

2225 have previously described? A. That I could not 
recall whether it would have been from Dr. Franken¬ 
berg or Fritz von Opel. 

Q. Were you ever told of the situation which I have 
just described? A. All the details? 

Q. Yes. A. No. 

Q. You had no idea until this minute, did you, thad the 
transfer was a transfer with warrants back to the owner, 
with an agreement to pay a fixed fee, with an agreement 
that the purported stockholders would vote the stock as 
they were directed, and that the shares were held— j 

Mr. Gallagher: Just a moment, Your Honor. There has 
been no evidence put into the record about a purported 
transaction. The testimony has been quite to the contijary. 

The Court: I will permit the testimony. 

Did you hear that? 

The Witness: Of course, when these tax returns ^ere 
filed for these years involved, I then knew that there was 
an element of options involved, but that is about all. 1 
did not know any of the details such as are being explained 
now—voting, and so forth. 

By Mr. Burling: 

2226 Q. You were the auditor, were you, of Oil Produc¬ 
tion and Oil Kefineries, Inc., in the year 1937, or was 

it Hurricane? A. Hurricane Petroleum Corporation. 

Q. Now, in your capacity as auditor, do you know who 
paid Crittenden’s passage to Europe in the summer of 
1937? A. Well, I would not recall for sure. I would 
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imagine that it was paid partly by Hurricane and partly 
by Rhodesia, the same as my own, but I could not say defi¬ 
nitely. 

Q. Can you recall the hotel that the party of five that 
you described stayed at in Zurich? A. Yes; we stayed at 
the Baur-au-lac. 

Q. B-a-u-e-r? A. B-a-u-r -a-u- 1-a-c, Baur-au-lac. 

Q. And Fritz von Opel was staying there too, wasn’t he? 
A. I don’t think he was. I think he was staying at the 
Dolder. 

Q. Wasn’t that Frankenberg that was staying at the 
Dolder? A. Frankenberg, as I recall, had a permanent 
room at the Dolder. 

Q. At the Dolder? A. Yes, and I think Mr. von 
2227 Opel also stayed there. 

Q. And you and Crittenden on at least one occa¬ 
sion went to see Frankenberg at the Dolder, did you not? 
A. That I don’t really recall 

Q. Now, will you state again what was said to you in 
October, 1931, either by Hoffacker or by Fritz von Opel 
relating to certain funds? A. Well, I think in October, 
1931, the only discussion was about some transactions in 
General Motors stock that Hoffacker could buy and sell and 
trade in. 

Q. When did you commence auditing the accounts of 
either Fritz von Opel or Uebersee—that is, for what 
period? A. We never audited any accounts of Uebersee. 

Q. When did you keep books—whatever the technical 
term is? A. We did not keep books for Uebersee. We 
prepared tax returns based upon available information. 

Q. When did you first engage in any accounting trans¬ 
action for Fritz von Opel or any other person associated 
with him that you know of? A. Oh, I would say the latter 
part of October, 1931. 

Q. And you knew at that time, did you not, that his 
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funds were in a Custodian account at the City Bank- 

2228 Fanners Trust Company? A. I don’t recolleetj that 
there was a custodian account there. 

Q. Will you examine Plaintiff’s Exhibit 70 and state 
whether you ever saw it before (handing a document to 
the witness)? A. These are the papers of the City Bank- 
Farmers Trust? 

Q. This has been admitted by the plaintiffs in this ajction 
as a photostatic copy of a document obtained from th^ files 
of the City Bank-Farmers Trust Company. State whether 
you ever saw it before. A. I don’t recall ever having seen 
it. 

Q. But, in any event, as of October, 1931, you i^aain- 
tained accounting records, did you not, indicating! that 
Fritz von Opel had certain dollar accounts and certain 
security accounts in a custodian account? A. We had ^ome 
work sheets, as I recall | 

Q. And they showed that Fritz von Opel had a^i ex¬ 
tended account; isn’t that true? A. Oh, I would thinly so. 

Q. Now, whom were you told Fritz von Opel was cus¬ 
todian for? A. My recollection is that it was the City 
Bank custodian account for him. 

2229 Q. Weren’t you told that Fritz von Opel was cus¬ 
todian for anyone? A. Not that I recollect. 

Q. Didn’t you know that he was acting at that time as 
attorney in fact for any person? 

Mr. Boland: I object to that question. Just a minute. 

The Court: If he knows it. He testified— 

Mr. Boland: May I have the question read again? {May¬ 
be I misinterpret it. 

(The last question was read by the reporter.) 

The Court: I will permit that. 

Mr. Boland: Yes. I misunderstood the question. 

The Witness: Not that I recall. 
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By Mr. Burling: 

Q. You were never told that shares of Adam Opel, A.G., 
had been sold to General Motors, and that the letter of 
sale was signed Wilhelm von Opel by Fritz von Opel, at¬ 
torney, or attorney in fact? A. I don’t have any recollec¬ 
tion of it 

Q. About how many times would you say you went to 
the office of Adler and Company in Zurich in the summer 
of 1937? A. Well, my recollection would be that during 
the dates of Monday, Tuesday, Wednesday, and 
2230 Thursday that we had conferences and discussions 
during the part of a morning and that after lunch, # 
for part of or most of the afternoon, and whether we did 
it on Saturday when we first arrived, I really don’t know. 

Q. And then you went on this trip you described? A. 
That is right 

Q. And after vour return to Zurich you had additional 
conferences, did you not? A. No. When we left on the 
trip, an agreement, a meeting of minds, had been reached, 
and that was dated as of the date of August 5, before we 
went way on that trip. 

Q. There was a writing drawn up? Is that your testi¬ 
mony? A. There was an agreement that was drawn up 
and eventually signed, I believe. 

Mr. Burling: May I ask if counsel asserts that we have 
received this or seen it? 

Mr. Gallagher: I do not believe I have seen it. Have you 
got it? 

The Witness: I have it here. It was in our files that you 
have seen. 

By Mr. Burling: 

Q. May I see it, please? A. Yes (handing a document 
. to Mr. Burling). 
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2231 Mr. Burling: Your Honor will recall that both 
Frankenberg and Fritz von Opel testified that there 

was no business conversation in Zurich at all. 

Mr. Gallagher: I do not believe the record reflects that 
at all, Your Honor. 

The Court: Well, I will hear that later. 

By Mr. Burling: 

Q. Do you recognize Mr. Myron Baum in this courtroo^n? 
A. Yes, I recognize him from what I have seen of him. 

Q. You told him you were showing him all of your fli es 
relating to Uebersee? A. No; I don’t think that that Was 
so— 

Q. I know it wasn’t so. I am asking you if you did i|ot 
tell him so. 

Mr. Gallagher: Just a minute. Let the witness answer 
the question more fully, Mr. Burling. 

Have you anything more to say! 

The Witness: I was going to say that Mr. Baum looked 
through our file that was marked von Opel, but that he Aid 
not look through our file marked Uebersee. He did ijot 
ask for it. 

By Mr. Burling: 

Q. You know that Mr. Baum has been working on tjhe 
Uebersee case as a Government lawyer for years, do 

2232 you not! Didn’t he tell you that? A. He spo^e 
about the fact that he had been in Europe the sm|n- 

mer before. 

Q. Didn’t he tell you that he had spent years of his lilfe 
working on the Uebersee case? A. I don’t know that pe 
used those exact words. 
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Q. But, in words or substance, did he not make it clear 
to you that he was at that time the Government lawyer 
in charge of the Uebersee case! A. Well, I really did not 
understand that he was necessarily the Government law¬ 
yer in charge of it. 

Q. All right. Didn’t he tell you he was a Government 
lawyer working on the Uebersee case! A. That is correct. 

Q. And didn’t he tell you that he had come to your office 
to ask you to show him the files relevant to the Uebersee 
case? A. No, he didn’t tell me that. 

Q. He did not tell you that? A. No, sir. He came in, 
as I understood—he was primarily interested in the 1931 
tax case and the General Motors transaction folder. Ueber¬ 
see tax folders through 1933-1936 were shown him. 

Q. But you did not show him a document reflecting a 
business conference which you, Crittenden, and 
2233 Fritz von Opel and Frankenberg had in Zurich in 
1937? A. The question of Zurich in 1937 was not 
raised in the course of my conversation with Mr. Baum. 

Q. And you did not think he was interested in that kind 
of document? 

Mr. Gallagher: Just a moment, Mr. Burling. There is 
no obligation on anybody to show anything. 

Mr. Burling: There is an obligation not to mislead Gov¬ 
ernment agents. 

The Court: Gentlemen, I think you will probably have 
to object to the question. 

Mr. Gallagher: I do object, Your Honor. 

The Court: What is pending now? 

Mr. Gallagher: I will have to get the question read back 
myself. 

The Court: He is trying to develop that this witness is 
biased, and I suppose if he withheld anything, if he can 

Mr. Gallagher: We are stating that it would hot be im- 
show it, all right. If he cannot, all right. 
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proper. We are not stating he did do it The witness stated 
Mr. Baum had not asked for anything else. 

The Court: The question of the bias of the witness may 
be at stake, and if he knew the man wanted something tod 
he deliberately withheld it, that might be a circumstance 
showing bias. On the other hand, if he though^ he 
2234 was inquiring about something else and he did Inot 
turn it over, of course, that would show he was not 
biased. I will give him a certain amount of latitude on it. 

Mr. Gallagher: If the Court please, I would like jthe 
Court to ask Mr. Bayer to read from his memorandum. 
He showed me a longhand memorandum of everything Mr. 
Baum asked him for. 

The Court: You can bring that out if there is any 
damage done. 
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By Mr. Burling: 


i 

Q. Isn’t it the fact, Mr. Bayer, that you were gi^en 
by Baum, or that you were furnished prior to Mr. Baum’s 
visit, a consent which Mr. Connor, who is Mr. Gallagher’s 
partner, and Mr. von Opel signed, authorizing Mr. Baum, 
as a government attorney, to look for any and aU relevant 
documents? A. The name of Mr. Baum was not men¬ 
tioned in any instructions that we received authorizing the 
Department of Justice or any identifiable representative 
of the Department. 

Q. Did Mr. Baum identify himself as a representative 
of the Department? A. Well, prior to Mr. Baum’s vi^it, 
a representative had visited our office. 

Q. But you also were satisfied by the production of cre¬ 
dentials that Mr. Baum was a representative of the At¬ 
torney General of the United States, weren’t you? A. 
That is right. 

Q. You had in your file at that time, and were aware of, 
a document signed by Mr. Connor and Mr. von Opel, au- 


1444 


thorizing yon to show the Attorney General’s representa¬ 
tive any document that was relevant; is that right? A. 
That is correct 

. Mr. Boland : Your Honor, I actually personally dictated 
that letter. I want it clearly understood and shown on this 
record that— 

2236 Mr. Burling: I object to any statement of the 
fact— 

Mr. Boland: I think it should be cleared up, Your Honor 
—very much so. 

The Court: I am afraid I am going to have to rule in 
accordance with the procedure, now. We are beginning to 
get technical, now. You can ask him the question or take 
the stand yourself later on, if that is material. I do not 
think this is a matter of any terrific note. 

Mr. Gallagher: This does not mean a thing. 

The Court: It might not be. I do not think the procedure 
is difficult at all. Mr. Burling is trying to bring out that 
this gentleman probably withheld something because of 
his attachment to Mr. von Opel and that, therefore, he is 
a biased witness. 

Mr. Burling: That is exactly right, Your Honor. 

The Court: On the other hand, he is trying to maintain 
that he went through a very understandable procedure. 

I will give you plenty of chance, if anything is brought 
out against him, for you to bring it up on redirect. 

By Mr. Burling: 

Q. I have only one more question on this topic. 

Is it not the fact, Mr. Bayer, that Mr. Baum asked you 
to show him the files relating to the Uebersee or von Opel 
matter? A. He didn’t ask to see all files, no. 

2237 Q. What did he say? “Just show me a few files 
or the files you happen to have”? Or what? A. He 
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said that he was interested in the 1931 tax case in j the 
General Motors transaction, as I understand it. 

Q. You understood him to limit himself to that? i A. 
Our working papers on this, which I got out for him and 
showed him. 

He then asked whether he could see our copy of the con¬ 
tract in connection with the General Motors transactions. 
I got out the file of von Opel and showed him that. He 
looked at it 

Then, after some discussion, he asked would it be! all 


right if he went through the rest of the file; and he went 
through the rest of the file marked “von Opel.” The file 
marked “Uebersee” was not asked for. There was no dis¬ 
cussion in 1937. 

This particular document or paper was in the Uebeifsee 
file which Mr. Keefer, of the P. B. L, had already gone 
through seven or eight months before. 

Q. Perhaps you did show it to Mr. Keefer, but you did 
not understand that Mr. Baum wanted to look at all the 
files you had on the subject? A. No, sir. 

Mr. Burling: That is all I have on that topic. I think I 
would like a moment to read it. 

2238 By Mr. Burling: 


Q. When did you leave Zurich to make this trip 
through Switzerland and northern Italy? A. When did 
we leave Zurich? 

Q. Yes, please. A. Friday morning—no; Thursday 
afternoon, August 12—-Which trip is this, now? 

Q. The trip through Switzerland and northern Italy. 
A. Oh, the automobile trip? 

Q. To Italy. A. Friday morning, August 6. 

Q. Do you not recall that after you came back from phe 
automobile trip you had further business discussions at 
the office of Adler and Company? A. There were scjme 


further conversations and talks, yes. 
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Q. Well, you personally went there with Crittenden and 
Fritz von Opel and met Frankenberger there! A. To the 
best of my recollection, there was a get-together when we 
got back, yes. 

Q. When did you get back! A. We got back late in the 
afternoon or early evening of Tuesday, August 10. 

Q. When did you have the get-together you just spoke 
of! A. Wednesday, August 11. 

Q. On August 12 you were there again, weren’t 
2239 you! A. No, we were over in Italy on August— 
Q. No; I am talking about the Adier Bank. A. I 
don’t know that we went back the following Thursday 
morning, but— 

Q. Didn’t you fix the date of the last meeting in accord- 
. ance with the date of the memorandum which you had just 
prepared! A. That is as I recall. 

The Court: My recollection of Crittenden is that he 
started off with two weeks, then he said three weeks, and 
then on cross-examination he was asked if it may have been 
five or six days, and he said that sounded about right. 

Mr. Burling: I ask that this document be marked in evi¬ 
dence. I will agree to substitute a photostat and return 
this to the witness if he so desires. 

Mr. Gallagher: No objection. 

(The document referred to was marked as Defendant’s 
Exhibit 116 and received in evidence.) 

Mr. Burling: That is alL 

Redirect Examination 
By Mr. Gallagher: 

Q. In October, 1931, Mr. Bayer, you were never told by 
Mr. von Opel that his father, at the suggestion of a German 
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lawyer, had given him a power of attorney and told him to 
bring it to America with him, and if when he got 

2240 here he found out that there might be some delay 
about using his gift agreement for whatever pur¬ 
pose he wished, he could then have a power of attorney, 
and, as a result, he could then act as an attorney in fact? 

Mr, Burling: I move to strike that question. It is clear¬ 
ly leading and beyond the scope of cross-examination. 

Mr Gallagher: That is completely within the scope of 
cross-examination. 

The Court: I do not remember what he talked about on 
that. The only thing I remember his talking about |was 
this custodian thing. 

Mr. Gallagher: He said he did not know that Mr. von 
Opel signed as an attorney in fact. I am just bringing out 
that he did not even know he had a power of attorney. 

The Court: Ask him what he did. 

i 

By Mr. Gallagher: 

Q. Did you know whether or not Mr. von Opel had a 
power of attorney from his father? A. I did not knoy. 

Q. Did Mr. Marin, in the office of Mr. Kresel, wort in 
collaboration with your office in the preparation of tax re¬ 
turns—specifically, these tax returns in 1942 that we Have 
talked about? A. Yes; or vice versa: we may have |col- 
laborated with him. 

2241 Q. I see. In connection with that consent settle¬ 
ment, were any fraud penalties, or penalties of any 

nature, assessed in that matter by the Treasury Depart¬ 
ment? A. I think there were some delinquent-paynient 
penalties, but that was all. 

Q. No fraud penalties? A. Not that I know of. 

Q. Were all deductions allowed, to the best of your recol¬ 
lection? A. Well, that is—there were deductions allowed. 

Mr. Gallagher: That is all, Mr. Bayer. 
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The Court: I think I will take a 5-minute recess now. 

(At this time a short recess was taken. The following 
then occurred): 

Mr. Gallagher: We will call Dr. Meier. 

(The testimony of the witness Dr. Eugen Meier was 
given through Mr. Joseph Laufer, who was first duly sworn 
to interpret the testimony). 

Thereupon, Dr. Eugen Meier was called as a witness 
and, being first duly sworn, testified as follows: 

Direct Examination 
By Mr. Gallagher: 

Q. Will you state your name, please? A. (In 
2242 English) Eugen Meier. 

Q. Will you state where you reside? A. (Through 
the interpreter) Liestal, Switzerland. 

Q. Where were you born? A. Staefa, Canton Zurich, 
Switzerland. 

Q. Are you a Swiss citizen now? A. Yes. 

Q. Will you state where you were educated? A. I 
attended the primary schools in Staefa and St. Gallen; 
the Gymnasium in Zurich; and I studied in Zurich and 
Geneva. 

Q. Are you an attorney? A. Yes, an attorney. 

Q. For how many years have you been practicing law? 
A. Forty-two years. 

Q. Are you a member of a law firm in Switzerland? 
A. Yes, I am a member of a law firm the name of which 
is Veit, Giesen, Meier, Veit, and Matter. 

Q. Are you a Doctor of Laws? A. Yes, I am a Doctor 
of Laws. 

Q. Have you held any official positions in Switzerland? 
A. I was for several years a member and chairman of 
the Tax Appeal Commission of Liestal; a member of the 
Community Council of Liestal—that is, the small com- 
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munity council. Furthermore, I was a member of (the 
Cantonal Parliament of the Canton of Ba^le- 

2243 Landschaft, and I still am at this time a member 
of the Board of Legal Examiners of the Cantori of 

Basle. 

Q. Have you served In the Swiss Army? A. Yes. j 
Q. What ranks have you held in that army? A. I am 
a colonel now, but I am not in active service because I 
am beyond the legal age. 

Q. Did you serve in the Swiss Army in World Warj I? 
A. In the first World War I was a captain and in change 
of a mountain artillery company. 

Q. Did you serve in the Swiss Army in 1939 and 1940? 
A. I was active during 1939 and 1940 for several monnhs 
with the chief of staff of the army, until April, 1940. 

Q. What position do you occupy with the Ueberiee 
Finanz-Korporation? A. I am a member of the council 
—administrative council—and president of the Korpofa- 
tion since 1932. 1 

Mr. Gallagher: Your Honor, I should like now j to 
identify these books of the Uebersee Finanz-Korporation, 
which the defendant has previously stipulated were books 
of the Korporation. I believe, from this witness’ statement 
to me, that if he is shown them, he will be able to identify 
them; but he says he cannot state that unless he sees 
them one by one. 

2244 Mr. Burling: I have no idea whether the witness 
can or cannot. Perhaps if I may be permitted ^o 

ask him two or three questions, I may have no objection 
at all. It is my belief he did not keep the books and nevfer 
saw them. 

Mr. Gallagher: That is correct. He did not keep theijn. 
But I know his testimony will be that for several years, 
at least, they were kept in his office, where Mr. Gaeng 
worked on them, and that he is familiar with Gaengfs 
handwriting, and that being shown them individually he 



1450 


will be able to state whether or not they are Uebersee’s 
books. 

Mr. Burling: On counsePs statement, I withdraw the 
objection. 

Mr. Gallagher: I know that statement is correct; but 
if you wish to ask him, I have no objection to your asking 
him. 

Mr. Burling: If you state that that is what his testimony 
is, I have no objection. 

Mr. Gallagher: Fine. Now, I should like to have, speci¬ 
fically, Plaintiffs Exhibits 149, 150, 151, 152, 153, and 154. 
Those are the only ones I want to see. 

(The exhibits referred to were handed to Mr. Gallagher). 
By Mr. Gallagher: 

Q. I now show you Plaintiff’s Exhibits 149, 150, 151, 
152,153, and 154, and 1 ask you whether or not these are 
the current books of the Uebersee Finanz-Korporation 
covering the years noted therein, which are, roughly, from 
1937, on some, up through 1948. A. This is the 
2245 main ledger of Uebersee Finanz-Korporation. 

Mr. Gallagher: He has identified Plaintiffs 
Exhibit 149. 

The Witness: From 1937 on to date. 

By Mr. Gallagher: 

Q. I now show you Plaintiff’s Exhibit 150. A. This 
is the Journal of Uebersee Finanz-Korporation beginning 
with, generally, January 1, 1940, to date. 

Q. I now show you Plaintiff’s Exhibit 151. A. This 
is the account book containing accounts current from, 
generally, January 1, 1940, to date. 

Q. I show you Plaintiffs Exhibit 152. 
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The Court: Is this gentleman your last witness? ] 

Mr. Gallagher: Yes, Your Honor, our last witness in 
our case in chief. 

The Witness: This is the book containing the inventories 
beginning January 1, 1937, to January 1, 1948. No subse¬ 
quent inventories were taken. 

I 

By Mr. Gallagher: j 

Q. Did you ever see these hooks, which you have 
identified as Plaintiff’s Exhibits 149, 150, 151, and jl52, 
in Switzerland! A. Yes; I have had these books tenkpo- 
rarily in my office in Liestal, and Mr. Gaeng, the third 
member of the administrative council, came from 
2246 time to time to Liestal and brought the books up 
to date. 

The Court: Pardon me. Do you intend to call any other 
witnesses, Mr. Gallagher! 

Mr. Gallagher: We should like to recall Mr. von Opel 
for some questions. 

Mr. Burling: I intend to call this witness as a hostile 
witness under Buie 43(b), to impeach him on one or ^wo 
points. 

The Court: Well, it will take some time! 

Mr. Burling: I will take an hour with this witness, 
Your Honor. 

By Mr. Gallagher: 

Q. Is there anything further you have to say! A. It 
then became too complicated to keep the books in piy 
office, because Mr. Gaeng had to come from time to $ny 
office, and Mr. Gaeng then, in the meantime, had been 
elected to the administrative council—to the administrative 
board—and took the books with him, and they were k 
at his office subsequently. 
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I would like to ask the question: There are two more 
books that were shown to me. Whether I am to identify 
those as well. 

Q. Yes. A. This is not a book of the Uebersee Finanz- 
Korporation A. G. 

2247 Mr. Gallagher: This is not. Plaintiffs Exhibit 
153 is not. This is of Fritz von Opel; I can see that. 

The Witness: 1 have never seen this book before, and 
apparently it is not a book of the Uebersee Finanz- 
Korporation, A. G. 

Mr. Gallagher: That was Plaintiffs Exhibit 154. 

The Court: Well, I think I will adjourn now until 10 
o’clock tomorrow morning. 

(At 4:05 p. m. an adjournment was taken until Friday, 
January 7, 1949, at 10 a. m.) 

• • • • • 

2250 Proceedings 

Thereupon, Dr. Eugen Meier resumed the stand 
and being previously duly sworn, testified as follows: 

(The testimony of the witness Dr. Eugen Meier was 
given through Mr. Joseph Laufer, previously duly sworn 
to interpret the testimony.) 

Direct Examination (resumed) 

By Mr. Gallagher: 

Q. Dr Meier, is a Swiss corporation under a duty to 
keep books and records? A. Yes, sir. 

Q. WTiat books must a corporation in Switzerland keep 
pursuant to Swiss law? A. The statute does not explicit¬ 
ly provide what kind of books must be kept, but it does 
provide that such books must be kept as will clearly indi¬ 
cate the financial condition of the corporation. 
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Q. Well, would you state what are the usual bookkeeping 
methods employed by Swiss corporations? A, It is! the 
custom to have a ledger, a book containing a list of assets 
or containing balance sheets; furthermore, a book contain¬ 
ing accounts current which disclose the liabilities and 
2251 assets of the corporation; and, furthermore, a le<lger 
in which daily entries are being made. This does 
not mean, however, that the entries are being made daily, 
but they are entered in daily sequence. 

Q. I will now have you look at Plaintiffs Exhibit 1144 
and ask you to state what that book is, if you know. 


A. 

a 
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This is, according to its inscription and its content^, 
ledger of the corporation kept from 1929 to January 1, 
1936, by Mr. Gaeng. 

Q. I now show you Plaintiff’s Exhibit 145 and ask [you 
what that book is. A. This book, Plaintiffs Exhibit 145, 
is the journal of the Uebersee Finanz-Korporation wfyich 
was kept from January 1, 1929, to December 31, 1936 \ 

Q. I now show you Plaintiff’s Exhibit 146 and ask jyou 
to state what that is, please. A. This book, Plaintiffs 
Exhibit 146, is the book containing balance sheets of the 
Uebersee Finanz-Korporation from 1929 to 1936. The en¬ 
tries therein are made partly by Mr. Gaeng and partly 
by an assistant of Mr. Gaeng, whose handwriting also ap¬ 
pears in other records and, as far as I know, was the 
daughter of Mr. Gaeng. She had commercial training. 

Q. I show you Plaintiffs Exhibit 147 and ask you to 
state what that is, please. A. This book, Plaintijff s 
2252 Exhibit 147, is the journal of the Uebersee Finanz- 
Korporation which was kept from January 1, 1937, 
to December 31, 1939, throughout by Mr. Gaeng. 

Q. I now show you Plaintiffs Exhibit 148 and ask you 
what that is. A. Plaintiffs Exhibit 148 is the book con¬ 
taining accounts current of the Uebersee Finanz- 
Korporation from January 1, 1937, to December 31, 1939. 

Q. I now show you Plaintiffs Exhibit 153 and ask you 
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to state what that is. A. Yesterday I was of the opinion 
that this book is not a book of account of Uebersee Finanz- 
Korporation; but subsequently I have ascertained that the 
entries therein also pertain to Uebersee Finanz- 
Korporation. It does represent a book containing ac¬ 
counts current. However, in contrast to the other book, 
it’contains only a partial set of accounts current. It is a 
subsidiary or auxiliary book containing entries of the 
Uebersee Finanz-Korporation from November 16, 1939, to 
December 31, 1945. 

Q. Dr. Gaeng, do you know as a fact that these books are 
books and records of the Uebersee Finanz-Korporation? 

Mr. Burling: Is this question asked by way of telepathy? 

This witness is not Mr. Gaeng. 

2253 Mr. Gallagher: lam sorry. Dr. Meier. 

The Witness: Yes. 

By Mr. Gallagher: 

Q. Were these books ever kept in your office? A. They 
were kept temporarily in my office. 

Mr. Gallagher: I now offer these exhibits, Your Honor: 
Plaintiff’s Exhibits 144, 145, 146, 147, 148, 149, 150, 151, 
152, and 153. 

Mr. Burling: No objection. 

The Court: That dispenses with the necessity of the 
stipulation? 

Mr. Gallagher: I believe so, Your Honor. 

The Court: Without objection, Mr. Burling’s request 
to withdraw the stipulation will be granted. 

Mr. Gallagher: All right. 

(Plaintiff’s Exhibits 144, 145, 146, 147, 148, 149, 150, 
152, and 153 were received in eivdence.) 
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By Mr. Gallagher: 

Q. I now show you Plaintiff’s Exhibits 141,142, and 1143 
and ask you to state what those folders are. A. These 
folders contain bookkeeping vouchers for the respective 
years; that is, folder 141 contains bookkeeping vouchers 
for the year 1940; folder 142 contains those for the year 
1941; and folder 143 contains those for the jfear 
2254 1942. 

Q. Were those folders kept in the regular coiirse 
of business! A. These folders were kept in the ordinary 
course of business by Mr. Gaeng, who inserted the book¬ 
keeping vouchers in the folders and made the appropriate 
entries on the records. 

Mr. Gallagher: I now offer Plaintiff’s Exhibits 141, i42, 
and 143, they being the back-up folders to the books which 
have been previously introduced. 

Mr. Burling: No objection. 

(Plaintiff’s Exhibits 141, 142, and 143 were receive^ in 
evidence.) 

By Mr. Gallagher: 

Q. I show you Plaintiff’s Exhibits 174, 175, and 176 ^nd 
ask you to state what those are. 

Mr. Burling: If Your Honor please, this embarrasses 
me somewhat. I understand these are folders which we 
were not shown, although there was a court order requir¬ 
ing that the books— 

Mr. Gallagher: Let me interrupt, if I can help you, Mr. 
Burling. 

The court order required all books up to 1942. TlJey 
came, and certain specific books came to 1942. Among me 
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books that came up to 1942 are four of these ex- 

2255 Mbits 149 to 153, wMch are our main books wMch 
run down through the year 1942. 

Mr. Burling: And those are after 1942. I have no ob¬ 
jection. 

Mr. Gallagher: That is right. They are bookkeeping en¬ 
tries for entries put in the books after 1942, wMch had 
never been previously requested by the Government. 

Mr..Burling: I apologize to the Court. I understand. 

Mr. Gallagher: These were just brought by Dr. Meier, 
with him, pursuant to our request. 

The Court: All right 

The Witness: These exMbits, 174, 175, and 176, are 
folders of bookkeeping vouchers along the same lines as 
those to which I have referred previously, to wit, Exhibit 
174 contains bookkeeping vouchers for the years 1946,1947, 
and 1948; ExMbit 175 contains those for the years 1944 
and 1945; and 176 contains bookkeeping vouchers for the 
year 1943. 

I wish to say that I cannot state whether there are ad¬ 
ditional vouchers contained therein. I did not make a com¬ 
plete check but merely sampled the vouchers to establish 
that the inscription on the folders corresponds to what is 
contained in them. 

Mr. Gallagher: I now offer Plaintiff’s ExMbits 

2256 174,175, and 176. 

(Plaintiff’s ExMbits 174, 175 and 176 were re¬ 
ceived in evidence.) 

The Witness: I would like to add that if I am requested 
to make a detail check, I would require another day to go 
over all these vouchers separately. 

Mr. Gallagher: I do not believe that will be necessary. 

Mr. Burling: I would like the record to show that we 
have never seen these. We have no knowledge either wav. 

Mr. Gallagher: All right. 
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By Mr. Gallagher: 

Q. Are all financial transactions of the Uebersee Finanz- 
Korporation shown in the hauptbuch, the inventurenbuch, 
the journal, and the konto korrentbuch? A. Yes. 


Mr. Burling: I object to the question unless it i^ first 
shown that this man kept the books. I think the testimony 
is that he did not. 

The Court: What is the question? 

Mr. Gallagher: The question merely was, Are all finan¬ 
cial transactions of Uebersee shown in the four bookls, the 
hauptbuch, the inventurenbuch, the journal, and the konto 
korrentbuchf 

2257 The Court: I doubt if he would know that, j 

Mr. Gallagher: If the books were kept ih his 
office under his supervision, as they were for a peri(>d of 
time— 

The Court: I do not understand that he worked oil the 
books. 

Mr. Gallagher: He did not work on them. 

The Court: I do not know that he would be qualified to 
know if all the transactions are in them. 

Mr. Gallagher: I see. 


By Mr. Gallagher: 

Q. To the best of your knowledge, do the exhibits] pre¬ 
viously referred to contain therein all financial transac¬ 
tions of the Uebersee Finanz-Korporation? 

Mr. Burling: I object to that also unless it is showri that 
he had some knowledge. 

The Court: Yes. 

Mr. Burling: All that he has done is to recognize the 
covers of these books. 

Mr. Gallagher: I will withdraw that and ask this^ 
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By Mr. Gallagher: 

Q. If the books which have just been offered in evidence, 
and which contain therein the hauptbuch, the journal, the 
konto korrentbuch, and the inventurenbuch, are properly 
kept under Swiss law, would they then contain all financial 
transactions of the Uebersee Korporation? 

2258 Mr. Burling: I object to that. It is hypothetical. 

The Court: I think that would not help us any. 

Mr. Gallagher: That is all right, Your Honor. 

By Mr. Gallagher: 

Q. Dr. Meier, who were the officers and directors of the 
Uebersee Finanz-Korporation from the year 1941 until the 
present timet A. May I point out that we cannot speak 
of directors. In Switzerland a director is the man who 
manages a corporation under the supervision of the ad¬ 
ministrative board. That is, he is the man who actually 
handled the business from day to day. However, in the 
administrative board—I understood the question to refer 
to the years 1941 and following! 

Q That is right. A. During the entire period I was a 
member and president of the administrative board. Also 
(luring the entire period Dr. Frankenberg was a member of 
the administrative board. However, Dr. Frankenberg, 
since May, 1940, has been in the United States and was no 
longer in Switzerland. The third member of the adminis¬ 
trative board was Dr. Henggeler, an attorney at law from 
Zurich. So far as I recall, he resigned at the end of 1942 
or the beginning of 1943. 

Since under Swiss law at least two members of 

2259 the administrative board must be Swiss citizens, 
resident in Switzerland, with the resignation of Dr. 
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Henggeler, 1 was left; and since Dr. Frankenberg at that 
time was no longer residing in Switzerland, and sii^ce he 
was at that time an Austrian citizen, and in the meantime 
I understand he became an American citizen, an additional 
Swiss member had to be appointed to the administrative 
board. 

In lieu of Dr. Henggeler, Mr. Gaeng was appointed. He 
is a Swiss citizen and lives in Zurich. 

Q Dr. Meier, did the Uebersee Korporation conduct any 
business operations in Hungary or Germany or iij any 
country with which the United States was at war Subse¬ 
quent to December 6, 1941? A. Would you permit me to 
give you a little background? 

Q. Surely. A. The Uebersee Finanz-Korporatioi} has 
its major assets here in the United States. In addition, 
there was the house—building—in St. Moritz where Mr. 
Fritz von Opel has resided in the past. There was, more¬ 
over, a coconut plantation in British East Africa. A fur¬ 
ther interest of the corporation was the Transdanubia 
Bauxit, A.G., in Budapest. 

The Uebersee Finanz-Korporation in previous yeark had 
guaranteed a bank loan to that corporation, in which 
2260 it was interested. The Transdanubia Bauxit, A.G., 
was then requested to repay the loan, so th^t the 
securities which the Uebersee Finanz-Korporation hafl put 
up as a collateral would be free. The Transdanubia Bauxit, 
A.G., then repaid this loan as of December 31, 1942. Since 
that time there were no business relationships with* that 
corporation. 

When the upheaval in Hungary took place, the mines 
corporation was nationalized, and we have put in our claim 
for the corporation there. 

Mr. Burling: May I ask that the date be fixed at yhich 
time the mine was nationalized? 
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By Mr. Gallagher: 

Q. Will you state when the mine was nationalized! A. 
when the upheaval took place—well, the claims were put 
in in 1946 or 1947. There were statements made in the 
Swiss press, according to which claims were required to be 
filed, and I think that we put in our claim about 1947-. I 
don’t recall that precisely. 

Q. Did the Transdanubia corporation repay the loan 
directly to you, or did the bank in Zurich merely release 
your collateral! A. The repayment was not made to us. 
We were not creditors. The repayment took place to the 
bank, and thereupon our collateral was released. 

2261 Q. Do I understand you correctly to say that the 
repayment was made to the Hungarian bank in the 

first instance, and thereafter the Swiss bank in turn re¬ 
leased your collateral! A. Yes, released the collateral. 

Q. Now, did the Uebersee Korporation invest any money 
in other corporations or business enterprises after Decem¬ 
ber 6, 1941! A. No. 

Q. Did the Uebersee Korporation give any instructions 
or orders to any persons, agents, corporations, or other 
business enterprises with respect to the operation of the 
mines in Hungary subsequent to December 6, 1941! A. I 
don’t know anything of that, but it cannot be possible, 
because otherwise I would have had notice of it. 

May I add that Dr. Frankenberg was at that time in the 
United States, and so was Mr. Fritz von Opel, who was so 
severely restricted in his liberty that he could not possibly 
make such orders. 

Then, there was Dr. Henggeler, subsequently replaced 
by Mr. Gaeng; and they surely did not give such instruc¬ 
tions, because they had no competence to give them. And 
as far as I myself am concerned, I can positively state that 
I did not give such instructions. 

2262 Mr. Burling: I move to strike that part of the an¬ 
swer which relates to what Henggeler or Gaeng 

“surely” did. 
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The Court: I will disregard that. 

By Mr. Gallagher: 

Q. How many members of the administrative council are 
required to act jointly in performing a function of the cor¬ 
poration! A. There must be two signatures. 

Q. Do you know who directed all the policies and invest¬ 
ments of the Uebersee Finanz-Korporation! 


Mr. Burling: Will you fix the date, please! 

Mr. Gallagher: I will strike that. I will reframe 
question. 


the 


By Mr. Gallagher: 

Q. Do you know who directed all investments and poli¬ 
cies of the Uebersee Korporation from the year 1932 down 
to the present time, with particular reference to the period 
subsequent to December 6, 1941! 

Mr Burling: I object to the question on the ground that 
it contains two. Counsel is asking about 1932 to date, with 
particular reference to— 

Mr. Gallagher: I will strike it again. 

By Mr. Gallagher: 

Q. Will you state who from 1932 until the present 
2263 time always controlled and directed the investments 
and policy of the Uebersee Korporation! A. That 
was Mr. Fritz von Opel. I must add this was until 1940, wjhen 
Mr. von Opel went to the United States. Subsequently no 
new investments were made, since there were no means to 
make them. 

Q. When was the last time, Dr. Meier, that you saw VPil- 
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helm von Opel! A. I never saw him. I never saw Mr. 
Wilhelm von Opel. 

Q. When was the last time you received any communica¬ 
tions or instructions from him! A. I neither received in¬ 
structions nor communications from Mr. Wilhelm von Opel. 

Q. To your knowledge, did the Uebersee Korporation 
ever receive any instructions or directions from Wilhelm 
or Marta von Opel! A. So far as I know, that never took 
place. 

Q. Now, just one last question: On yesterday you stated 
that you could not identify Plaintiffs Exhibit 154. After 
the recess, you went over the books again. Will you state 
now what that book is! A. This exhibit was not in the 
form in which the other books of Uebersee Finanz- 
Korporation are, but subsequently, by comparing it with 
those books, I became convinced that this also is a 
2264 record—a book—of the Uebersee Finanz-Korpora- 
tion containing investments and securities. 

Mr. Gallagher: I may state, Mr. Burling, that it is mere¬ 
ly a page breakdown of some of the stuff in the journals. 
Everything in the journals is here, and there is nothing 
else before you. But for ease you will have the Trans- 
danubia account before you, whereas in the ledger you 
would have to keep going back and forth. Have you any 
objection! 

Mr. Burling: No. 

Mr. Gallagher: I now offer it. 

(Plaintiffs Exhibit 154 was received in evidence.) 

By Mr. Gallagher: 

Q. Did Wilhelm von Opel or Marta von Opel, or any 
representative of Wilhelm or Marta von Opel, ever vote 
in the stockholders’ meetings of the corporation! A. No. 



1463 


The entire share capital was held by him, and he was rep¬ 
resented by Frima, a Liechtenstein institution, except for 
the period when the shares were sold to the Union |Bank 
of Switzerland. 


Mr. Gallagher: That is alL 

Yonr Honor, Mr. Laufer just stated to me that he would 
like to take a rest for a few minutes. His voice is 
2265 a little tired from doing all this translating. 

The Court: We will take a five-minute recess. 


(At 10:50 a. m. a recess was takn until 11:10 a. m.)| 
Cross Examination \ 

By Mr. Burling: 

Q. Will you state, if you know, Dr. Meier, what the in¬ 
vestment of Uebersee in Transdanubia Bauxit was on 
December 6, 1941! A. I cannot say that without seeing 
the books. 

Q. Now, I will show you Plaintiff’s Exhibit 154, vfhich 
you identified as one of the books of account of T^ans- 
danubia, and ask you if you can now, with the assistjance 
of the book, tell the investment of Uebersee in Tfans- 
danubia Bauxit as of December, 1941! A. I would have 
to have also the other books of account, and together with 
those I should be in a position to state that. 

Mr. Burling: Perhaps we could shorten this. I believe 
counsel will stipulate that as of that date the investment 
was in excess of 100,000 Swiss francs. 

Mr. Gallagher: We stipulate that. Plus accounts re¬ 
ceivable. 

Mr. Burling: I am not sure of that. That is to sayj the 
money which had been paid in for stock plus cash lent to 
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Transdanubia was in excess of 100,000 Swiss francs? 

2266 Mr. Gallagher: Yes. 

By Mr. Burling: 

Q. What action did yon take as the chief officer of Ueber- 
see after that date with respect to this investment? 

Mr. Gallagher: Your Honor, if I may interrupt, I can¬ 
not see how the question has anything to do with the ques¬ 
tion that we have before us in the case. 

Mr. Burling: One of the issues in the case— 

The Court: I have forgotten the question. 

Mr. Gallagher: Our contention is that the fact that he 
had an investment which remained as an investment during 
the period of the war is absolutely irrelevant when there 
is no transaction. 

Mr. Burling: All I am trying to find out is if there were 
any transactions. 

The Court: He has been asked by you about activities 
with Hungary since then. 

Mr. Burling: Would you read the question, Mr. Re¬ 
porter, please? 

The Reporter: (Reading) “Question: What action did 
you take as the chief officer of Uebersee after that date 
with respect to this investment?” 

The Witness: I have not taken any action. We 

2267 had no means for engaging in transactions. I have 
not taken any action whatever. 

By Mr. Burling: 

Q. Now, Switzerland between 1941 and 1945 was not at 
war with Hungary was it? A. No. 

Q. It would have been possible for you to have either 
written or to have gone to Budapest during those years, 
would it not? A. Hungary was occupied by the Germans, 
as far as I know, in 1941. There was in April, 1941, an in- 
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vasion of the Balkans by the Germans, and Hungary [was 
occupied by the Germans, and communications were, al¬ 
most impossible. 

Q. Is it not the fact that the Germans were in Hungary 
in 1941 as allies of Hungary? A. Yes, they marched up as 
friends. 

Q. Switzerland was not at war with Germany at that 
time,, was it? A. No. 

Q. Do you not think it was possible to communicate 
between Zurich and Budapest up until the time that J the 
Russian Army occupied Budapest? A. Yes; cor- 
2268 respondence was possible. 

Q. Did you have any correspondence after Decem¬ 
ber 6, 1941, with any officers or agents of Transdanubia 
Bauxit? A. Personally, no. 

Q. Well, you know, do you not, that someone—some 
agent of Uebersee Finanz Korporation—did maintaip a 
correspondence with officers of Transdanubia Bauxit? j 

Mr. Gallagher: When is this occurring? 

Mr. Burling: After December 6, 1941. 

Will you read the question? j 

(The last question was read by the reporter.) j 

A. All I know is that this loan—that is, the credit—the 
loan agreement was terminated. 

By Mr. Burling: j 

Q. Well, you also know, do you not, that officers j of 
Uebersee were in touch throughout the war period vjtith 
Transdanubia Bauxites officers in Budapest? A. I do plot 
know that. 

Mr. Gallagher: We have no objection to the answer, and 
I was going to say that we have no objection to the wit- 
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ness* answering the question as such; but I would like the 
record to reflect that there has been no evidence submitted 
in this case to corroborate that. It is an hypothesis or as¬ 
sumption. 

Mr. Burling: I did not ask that hypothesis; I asked a 
question of fact of the plaintiff corporation. 

2269 The Court: It is answered now. 

Mr. Gallagher: All right. 

By Mr. Burling: 

Q. Is it your testimony that after December 6 you paid 
no attention whatever to an investment of over a hundred 
thousand Swiss francs? A. Whether I paid any attention 
to this investment, the investment was embodied in shares 
and we could not take out these shares. The question of 
the loan is a different one. 

Q. Transdanubia Bauxit was wholly owned by Uebersee; 
is that right? A. So far as I know, that is so, but I do 
not know the details, because this was a transaction entered 
into several years before by Mr. Fritz von Opel, and I 
could not swear to it. 

Q. At any rate, you do not deny that Transdanubia 
Bauxit was wholly owned by Uebersee at all times after 
December 6,1941? A. I believe yes, but there was nothing 
we could do about it, because nobody would have bought 
these shares from us. If he would have sold the shares, 
we would have to sell them to persons within the German 
territory— that is enemy territory. Thus we kept the 
shares in the safe and we did not do anything about 

2270 them. 

Q. Please confine yourself to giving direct answers 
to my questions. 

Mr. Gallagher: And I think, however, Your Honor, 
so the witness may be well apprised, that he should be 
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advised through Mr. Laufer that he can make an explana¬ 
tion. 

Mr. Burling: I deny that. I do not believe that is 
correct law. 

The Court: It depends upon whether he can answer 
it yes or no. If it is the type of question where he can, 
why,— 

Mr. Burling: The last question was a very simple one, 
if Your Honor please. 

By Mr. Burling: 

Q. Now, you have been a lawyer for over 40 years, 
haven’t you? A. Forty-two years, yes. 

Q. And you regard yourself as a man of high moral 
probity, do you not? A. Must I give an opinion as a 
witness or state facts? 

Q. Well, I would like to know the fact. 

The Court: Well, we will assume that. 

By Mr. Burling: 

Q. And you understood that Fritz von Opel was interred 
in the United States in 1942, did you' not? A. Yes. 

Q. Now, is it your testimony that you took no step 
2271 to safeguard the interest or to supervise jthe 
investment which Uebersee had in Transdandbia 
during the years 1941, 1942, 1943 and 1944? A. We did 
supervise it, but we did not sell it. 

But you did supervise it? You did carry out your duty 
of supervising the investment in Transdanubia; is t^iat 
correct? A. Yes. If we have something in our accounts, 
we have to keep it there to see to it that it does not get <[ut. 

Q. You not only did not sell it; you watched over ^nd 
supervised the investment; isn’t that true? 
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Mr. Gallagher: Your Honor, I realize what Mr. Burling 
is driving at in the word “supervised.” I think the witness 
clearly in the past, in response to his questions, indicated 
clearly what he meant by “supervised,” but I think he 
should clarify it. 

The Court: Bead the question to him, please. 

(The last question was read by the reporter.) 

The Witness: It was there and we did not sell. It was 
there and it stayed there, and we kept it there until the 
postwar period, and there it is now. 

May I ask a question: What should I have done! 

By Mr. Burling: 

Q. Don’t you think that you had a responsibility in 
your fiduciary capacity of supervising an investment 
2272 of over a hundred thousand Swiss francs! A. I 
would have had a responsibility if I had violated 
my duty, not under the American law, but under the 
Swiss law, and I did not violate any duty. If Mr. Fritz 
von Opel is of a different opinion, he can call me to 
account for it 

Q. Well, I am not suggesting that Fritz von Opel is 
trying to sue in any court. 

My question is, Since Fritz von Opel was interned in 
America, you were the only person, were you not, who 
could supervise his investment of a hundred thousand 
francs in Transdanubia! A. I do not understand what 
you mean by “supervision.” 

Q. Then, I will try to clarify it. Did you not think 
that you had an obligation, after December 6, 1941, to 
keep informed as to what the people in Budapest, the 
officers of Transdanubia, were doing with an investment 
of over a hundred thousand francs! A. The loan that 
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was given was not made subject to any conditions! or 
requirements. As far as the share capital was concerned, 
the investment was made, and I did not see any obligation 
to do anything about that. Transdanubia was an independ¬ 
ent corporation. 

Moreover, as I stated before, the policies as to investment 
and business transactions issued from Mr. Fjritz 

2273 von Opel. 

Q. Do you think that Fritz von Opel was givjing 
instructions as to the mining of bauxite when the United 
States was at war with Hungary and when Fritz von Opel 
was in a United States internment camp! A. Hardly. 

Q. Very well. Now, who was exercising the responsibility 
of -supervising the officers of Transdanubia Bauxit wjhen 
Fritz von Opel was interned! A. Our company. 

Q. Very well. Thank you. 

The question is just— 

Mr. Gallagher: Your Honor, we object. We want to 
hear the explanation. 

Mr. Burling: I suggest that if there is an explanation, 
the appropriate time for it to come out— 

Mr. Gallagher: 1 agree that is one way we can doj it, 
but you have insisted at all times, particularly with Mtiss 
Schoch, that she be given an opportunity to explain when 
she was being cross-examined rather than doing it on re¬ 
direct, if you will recollect. 

Mr. Burling: Certainly, if a witness is asked to explain 
something, the witness should be allowed to explain with¬ 
out interruption. 

The Court: It depends on the question. 

(The last question and answer were read bv the re¬ 
porter.) 

2274 The Court: Make a note of that and ask him 

i 

about it on redirect. 
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Mr. Gallagher: All right, Your Honor. 

By Mr. Burling: 

Q. Will you describe your position with Uebersee, please? 
A. I was president of the administrative board. 

Q. And you were made president of the administrative 
board in April or May of 1932, were you not? A. Yes, 
1932. 

The Court: 1932? 

The Interpreter: 1932. 

By Mr. Burling: 

Q. And at that time will you state where the main office 
of the Korporation was located? A. At the time when 
the block of shares was acquired by Mr. Fritz von Opel, 
the Korporation had its offices at the offices of the Adler 
and Company. 

Q. And that is 16 Peterstrasse; is that right? A. That 
is the address now. At that time it was Bahnhofstrasse, 
No. 65. I do not recall the precise number. But Adler 
and Company has moved from the Bahnhofstrassse ad¬ 
dress to Peterstrasse. 

Q. Do you remember when the move took place? A. No. 

Possibly we were at the Peterstrasse address 
2275 already in 1932, but I cannot state that precisely. 

Q. You have been a director of the Alder Bank 
since 1924, haven’t you? A. Not a director, but a presi¬ 
dent of the Administrative Board, with the exception of 
one year. I believe one year I was not in that position. 

Q. And that was before Fritz von Opel acquired the 
interest, either directly or for his father, in Uebersee 
Finanz-Korporation? A. Yes. 

Q. Now, is it not a fact that Adler and Company of 
Zurich has advanced large sums of money to Uebersee 
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Finanz Korporation in connection with this present! law¬ 
suit? A. In connection with this lawsuit, I do not know. 
I do know that there are large advances made by Adler 
and Company to Uebersee Finanz-Korporation, but I do 
not know that it was in connection with this lawsuit, j 

Q. At any rate, Uebersee presently owes Adler and Com¬ 
pany a large sum of money, does it not? A. Certainly. 
I cannot state the amount, but the amount is recorded in 
the books. 

Q. Well, without stopping to go into the books in de¬ 
tail, can you approximate the amount of money which 
Uebersee today owes Adler? A. I would rather 
2276 look for that in the books, because I would not! like 
to state a sum which is not correct. 

Q. What book would you like to look at? A. That could 
be checked in the account book entitled “ Accounts Current.” 

Q. Now, while Professor Kaufmann is looking for j this 
book, I will go on. Then we will come back to this. 

The assets of Uebersee outside of the United States 
consist of a cocoanut plantation; is that right? A. j¥es; 
a cocoanut plantation in British East Africa, Tanga^iyka 
Territory. 

Q. And what is that worth, in a round sum? A. 11} ap¬ 
pears on the record as having a value of about 256,000 
francs; somewhat more than that. 

Q. Did Fritz von Opel ever tell you that he had told 
an Alien Enemy hearing board that that plantation jwas 
not worth more than 12,000 U. S. dollars? A. I do| not 
know about that. 

Mr. Gallagher: Would you translate those dollars (into 
francs, Mr. Burling? 

The Court: Well, we can do that later. Let usi get 
along with the testimony. 

Mr. Gallagher: It is particularly important. We get 
talking about two sets of figures, one which is many ti^nes 
the American dollars. 


Mr. Burling: I take it that it will not be argued 

2277 by counsel that 12,000 dollars is the equivalent of 
250,000 francs. 

The Court: I think we had better go on with the 
testimony. I want to get through with it. 

By Mr. Burling: 

Q. You came to the United States by air, did you not? 
A. Yes. 

Q. Who paid for your ticket? A. I paid that myself. 

Q. Do you have any understanding with anyone that 
you will be reimbursed for the cost of your trip to the 
United States? A. No. May I explain why I am paying 
for the ticket myself? 

Q. Yes, I wish you would. A. I lived with Mr. Fritz 
von Opel through good times, and I want to bear with him 
through the bad times. 

Q. You also want to have the Adler Bank recover its 
loan to Uebersee, do you not? A. That is not the reason. 
The sole reason is the moral obligation I feel to assist 
Mr. Fritz von Opel. 

Q. I am not suggesting any lack of morality; I am 
merely trying to find a financial fact. 

You do know, do you not, that Adler and Company 
will never be repaid its loan unless the Uebersee Finanz- 
Korporation is successful in the present litigation? 

2278 A. That is a deliberation, a consideration, which 
I never entertained. 

Q. Well, will you now think about it and tell us if you 
do not now understand clearly that Adler and Company’s 
loan to Uebersee will never be repaid unless Uebersee 
is sucessful in this litigation? A. I cannot judge that 
right now. As far as I am informed, the loan to Uebersee, 
as far as Adler and Company was concerned, was secured 
by collateral, and, as far as I remember, the books of 
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Adler and Company reflect the claim against Uebersee 
as being one secured by a collateral. 

Mr. Burling: May I ask for the book that the witness 
refers to? 

May I ask Dr. Kaufmann to show the witness the books, 
and then I renew the question. 

By Mr. Burling: ! 

Q. What is the present loan from Adler and Company 
to Uebersee? 


(The witness looked at the books in question). 


Mr. Burling: I think the record should, however, show, 
if Tour Honor please, that Dr. Kaufmann is pointing 
out the entries to the witness, who has identified the boojk. 

Mr. Gallagher: If Your Honor please, we will take a 
recess, if the Court wants to grant it, and let him 
2279 do it by himself. We are trying to help speed it tjp. 

The Court: I think perhaps it is a little unusual 
to have a consultation. 

Mr. Gallagher: All right. May we have a recess a 
moment, Your Honor? 

The Court: Why don’t we take that up after lunch? 

Mr. Kaufmann: I might say there are six accounts 
between Adler and the Korporation. 

Mr. Burling: I want the record to show just what 
happened. 

I will withdraw the question and ask the Court’s 
permission to renew it at the end of the luncheon recess. 

The Court: Just tell Dr. Meier to acquaint himsejlf 
with the books to the extent that he is able to do so 
during lunch. If he has any knowledge that he can gi-|e 
us without the books, of his own personal knowledge, vfe 
will get it. 
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Mr, Gallagher: I might say at this moment, Your 
Honor, if it will be of any help to Mr. Burling, if you 
are talking about the Frankenberg testimony, he said he 
personally advanced money to Mr. von Opel. 

Mr. Burling: Yes. I think there are two separate 
advancements. 

By Mr. Burling: 

Q. Now, going back to 1932, when you became a member 
of the Administrative Board the other two members were 
Dr. Frankenberg and Henggeler! A. Yes, sir. 

2280 And Frankenberg remained an officer from 1932 
until he left for Haiti in 1940; is that right! A. He 

is still a member of the Administrative Board. 

Q. And he was also a member of the Administrative 
Board of the Adler Bank during that period; is that 
correct! A. He still is. 

Q. And is it not correct that Henggeler performed the 
legal services required by Uebersee from 1932 until the 
present! A. Of Uebersee Finanz-Korporation! 

Q. Yes. A. No, that is not correct. We have divided 
among ourselves the legal services. I have undertaken 
several of these legal matters for them since the classifica¬ 
tion of Uebersee as a banking corporation under the 
banking statute. 

Q. And you also undertook legal services for Uebersee 
in connection with the United States Government in the 
year 1935; did you not! A. Yes, sir. I was here in 
the United States. 

Q. You know Mr. Bernard Bernstein, do you not! A. 
Yes. This is the official of the Treasury Department with 
whom I had once a conference. 

Q. And that conference took place, so far as you know, 
in the building of the Treasury Department, didn’t 

2281 it! A. Yes, Treasury Department. 

Q. Here in Washington! A. (In English) Here 
in Washington, yes. 
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Q. And you understand, of course, that the Treasury 
Department is a branch of the United States Government? 
A. (Through the interpreter) Certainly, yes. 

Q. And you were accompanied by a Dr. Schlatter of 
the Swiss Legation; is that right? A. Yes. I was intro¬ 
duced to the Treasury by a verbal note of our theh 
Minister Marc Peter, and thereupon I was invited to 
that conference. 

Q. And the purpose of your going to the Treasury 
Department was to secure a license for Uebersee to 
remove from the United States $1,250,000 in gold; is that 
not true? A. Yes. 

Q. And the gold was stored with Ladenburg, Thalmann 
and Company at that time; is that not true? A. I do not 
think it was Ladenburg, Thalmann and Company. I wa^ 
at a bank office in New York. I could point -it out, but 
I do not remember the name. I was taken down to the 
safe and the safe was opened, and I saw the beautifujl 
boxes with gold, but, unfortunately, I could not take thenji 
with me. 

I 

Mr. Burling: I take it that there is no dispute that ii 
was Ladenburg, Thalmann and Company? 

2282 Mr. Gallagher: No. I do not see where it make^ 
any difference whether it was Ladenburg, Thalmami 
and Company. 


By Mr. Burling: 


t 

Q. Who did you think, at the time you were in Mr. 
Bernstein’s office, was the beneficial owner of that gold? 
A. I have made a memorandum to the files which I sent 
to the members of the Administrative Board. I have seen 
it here. It is part of the files. 

Q. I am well aware of that. My question is, When you! 
were in Bernstein’s office who did you think was thei 
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•beneficial owner of the gold? A. I was at that time of 
the opinion that it was property of the family von Opel. 
These assets originated from the sale of the Opel Works 
in Russelsheim. I knew that the Opel Works were not the 
property of Mr. Fritz von Opel, but of his’ father and 
his brothers. I therefore assumed that Fritz von Opel 
was the agent of this group and that he had some sort 
of interest in it. 

Q. Yes; and that is what you told the United States 
Treasury Department in 1935, is it not! A. I have stated 
that along these lines to Mr. Bernstein, but I would like 
to point out that I did not go there and simply stated that 
Mr. Bernstein asked me who owns the Uebersee, 
2283 A. G. 

Q. Yes. First you said you did not know, and 
then Bernstein said, "You must know whether Fritz von 
Opel was the beneficial owner or not”? Isn’t that what 
happened? A. It was not quite so. First Mr. Bernstein 
asked me who owns these shares. I stated that these are 
bearer shares and I cannot see from them who owns them. 
I only can see who votes them. 

Thereupon Mr. Bernstein asked me, "What was your 
idea about it?” And then I said that it was my idea that 
they constituted property of the Opel family. 

Mr. Burling: May I ask that the clerk hand Your Honor 
Defendant’s Exhibit 66, because I am going to inquire 
about it now? 

The Witness: I would like to add that I was at this 
time alone in the United States, first in New York and 
then in Washington. Mr. Fritz von Opel was in the Gulf 
of Mexico on a fishing expedition. 

We then called Mr. Fritz von Opel by radio telegram, 
and he came as fast as he could. 

I checked these dates from the files. I do not want to 
give the impression that I am indulging in imagination. 
He was in New York on May 14. 
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By Mr. Burling: 

Q. Now, just a moment. You are under an obligation 
to answer my question directly and say nothing else 

2284 at this time. A. But I see the intention to imply 
into my statements utterances which I do not want 

to make, and therefore I am interested in giving a full 
explanation. 

Q. You may be interested and you may think you know 
what I am doing, but I advise you that American law and 
not Swiss law governs in this court, and I advise you tha^; 
you are under an obligation to answer my question 
directly and then stop. 

Mr. Gallagher: Your Honor, I would like the witness ai 
this time, through the interpreter, to be advised that if 
he cannot answer the question with a categorical yes oil 
no, he can explain. 

Mr. Burling: If Your Honor will examine the last 
question, the witness went on and on and on. 

The Court: Yes. I think we will be four or five days 
at that rate. 

I think, Mr. Laufer, you should tell the witness thaij 
the attorneys for Uebersee will have a chance to question 
him on redirect; and, unless he cannot answer the question 
without a long talk, why, he should make a direct 

2285 answer. 

By Mr. Burling: 

Q. I ask you to examine Defendant’s Exhibit 66-A and 
state whether or not that is the file memorandum which 
you prepared regarding your conference with Mr. Bern¬ 
stein. A. Yes, sir. 

Q. Does that correctly reflect what took place at the; 
Treasury Department during your conference? A. Yes,! 
sir. 
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Q. At the time that you were talking to Mr. Bernstein, 
you felt a moral obligation to tell him what you thought 
was the truth, did you not! A. Certainly. 

Q. So on the date of your conference with Mr. Bernstein, 
which was April 29— 

Mr. Burling: And, if Tour Honor please, at this moment 
I might say that our translation inexplicably bears the 
wrong date of April 4. The German is apparently clear. 
It is April 29. May I be permitted to correct the transla¬ 
tion! 

Mr. Gallagher: We shall be glad to oblige you, Mr. 
Burling. 

Mr. Burling: Will you please read my question as far 
as it has gone, Mr. Reporter! 

The Reporter: (Reading) “Question: So on the 
2286 date of your conference with Mr. Bernstein, which 
was April 29—” 

By Mr. Burling: 

Q. (Continuing) 1935, you believed that Uebersee Fi- 
nanz-Korporation was owned beneficially by a group of 
the von Opel family, which included Fritz von Opel and 
also included other members of his family! A. That was 
my opinion on April 29, 1935. 

Q. You testified here this morning that you never saw 
Wilhelm von Opel in your life, did you not! A. No. 

Q. So your opinion as of April 29, 1935, was formed on 
the basis of what was told you by Fritz von Opel; is that 
not correct! A. No. What I heard from Mr. Fritz von 
Opel, I heard on May 14. 

Q. On April 29 you made a statement to Mr. Bernstein. 
On the basis of whose statement to you did you make this 
statement to Mr. Bernstein! A. I have stated that be¬ 
fore: that I had formed this idea on the basis of my 
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knowledge that Mr. Fritz von Opel was not the owneir of 
the Adam Opel, A. G. 

Q. Somebody must have told you something in order 
for you to have had any idea at all? A. No. I can fprm 
an idea about something without being told by any 

2287 person regarding it. I can form an opinion on that. 

Q. Do you hear voices? A. No, I don’t h^ar 

voices. 

Q. Who told you any facts on the basis of which— A. 
(Interposing) If I am being asked whether I hear voices, 
I may be given an opportunity of saying how I fornjied 
this opinion. 

Q. I am trying to find out the name of the person who 
told you any facts on the basis of which you made that 
statement to Bernstein. A. Nobody told me anything, 
but I am not entirely devoid of reason, and I can form pay 
opinions without hearing voices. 

Q. In 1932 you knew that Fritz von Opel had purchased 
the Uebersee shares, did you not? A. Yes, I knew tpat 
he purchased Uebersee shares with the money which I 
imagined to represent the family property of the Opel 
family—the assets which Uebersee represented. 

Q. In other words, prior to April 29, 1935, Fritz \fon 
Opel never told you that he himself owned the shares jor 
was the beneficial owner of the property? A. He never 
made any statements to me with respect to the beneficial 
ownership in those shares, but he voted those shades 

2288 —he held those shares. 

Q. I did not ask you anything about who votJed 
shares; I asked you, Is it not true that Fritz von Oi>el 
never said, prior to April 29, 1935, that he owned the 
property? A. No. 

Q. Do you mean it is not true, or do you mean, No, he 
never said that? A. He never stated anything to ijae 
about it. 

Q. Whatever he did say to you from 1932, when you be¬ 
came the president of the administrative board of tjhie 
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plaintiff corporation, until May, 1935, caused you to come 
to the conclusion that the beneficial ownership of Ueber- 
see was in the Opel family; is that correct? 

Mr. Boland: I object on the basis that this witness has 
already testified that he gave the information to the 
Treasury Department on the basis of nothing that came 
from Fritz von Opel; he formed his conclusion on the ba¬ 
sis which he set forth. 

The Court: It is not binding on the cross examiner. 

Mr. Boland: The question is— 

The Court: I know what he is trying to do. I understand 
what he is trying to get at. It is not binding on him what 
the witness says. I will permit him to ask that. He might 
have made it clear, but if there is any doubt about 
2289 it, I will let him answer. 

The Witness: No, not on the basis of what he 
told me. In fact, he never talked about the fact who owned 
shares. We never talked about that. 

By Mr. Burling: 

Q. Well, will you explain, then, how you felt qualified 
to make a statement as to the ownership of the shares to 
the United States Treasury in April, 1935? A. Gladly. 

Q. Please do. A. Yes. Well, I stated that I came to the 
United States in 1935. I had the mandate from the Ueber- 
see Finanz-Korporation to assert the claims which it had 
with respect to this gold. 

The Uebersee Finanz-Korporation, being a Swiss cor¬ 
poration, has to cast its balance sheets in terms of Swiss 
francs. On our balance sheets the gold dollars appeared 
at the gold rate of exchange. If we were paid off in deval¬ 
ued securities for this gold after its seizure, we suffered 
a loss of one million and one-quarter francs, having a 
share capital of five hundred thousand francs. It can be 
understood that we fought against suffering such a loss. 
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For this purpose I came here and negotiated with the 
Treasury Department. I appeared there accompa- 
2290 nied by Dr. Schlatter. I wrote this memorandum! to 
the files concerning this conference, and I staged 
therein as follows— 


I 

Mr. Burling: If Your Honor please, I wanted to see hpw 
far this would go. I submit that this man by his own testi¬ 
mony is a lawyer of 44 years experience. He is also an in¬ 
fluential banker. It is inconceivable that he does not know 
how to answer the question. I would like to ask the reporter 
to read my question again. 

The Court: (To the interpreter) Just ask him to state 
simply the source of his information as to the ownership 
of the controlling interest as to which he testified; that 
is alL 

The Witness: 1 already stated before this is not infor¬ 
mation supplied to me by a third party, but it is an infer¬ 
ence at which I arrived after Mr. Bernstein pressed jjne 
in the same fashion as Mr. Burling is doing it now. 

Mr. Burling: Well, I feel flattered by that. If Your 
Honor please, I submit that it is inconceivable that a mkn 
of legal training would think that you can form an opin¬ 
ion without having some fact to base it on. 

The Court: I think that is a matter to be argued. 

Mr. Gallagher: That is what I was going to submit, 
Your Honor. 

2291 The Court: There is one thing that has been go¬ 
ing through my mind. What would the significance 
be of the controlling ownership being in Wilhelm von Opel 
at that timet 

Mr. Burling: That, I believe, Your Honor, would go ^o 
show that, in fact, there was no gift; that there was a shaajn. 

The Court: I mean so far as this decision that Mir. 
Bernstein had to make is concerned. I know your point. 

Mr. Burling: That is rather hard to explain, Yotir 
Honor, because Uebersee Finanz-Korporation took a veyy 
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indirect view, which was ultimately rejected by the Sec¬ 
ond Circuit 

The Court: That is what I have been trying to get at 

Mr. Burling: I think I can state Mr. Davis’ argument 
It was that if the plaintiff corporation was beneficially 
owned by a person not in the United States and by a per¬ 
son who did no business in the United States, then they 
were entitled to the license as a matter of law. They were 
entitled to export the gold. 

But they were afraid that if it could be shown that the 
beneficial interest was in a person who did, in fact, do 
business, then Uebersee would not be entitled to ex- 

2292 port the gold. 

So at that time Uebersee took the position that 
Fritz von Opel had bare legal title and that the beneficial 
interest was in Wilhelm, who was not doing business here. 

The Court: Do you agree that that is so? 

Mr. Gallagher: That is basically so. 

The Court: That is all. If there was a difference about 
it, I would have to read the arguments, but I thought it 
would be helpful 

Mr. Gallagher: They argued three different points: 

One, that the Uebersee Finanz-Korporation, A. G., as 
owner of the gold is not present within the jurisdiction 
through an agent or through doing business or otherwise. 

Point two: This is not a case for disregard of the cor¬ 
porate entity by reason of dominance of a sole stockholder. 

Point three: Independent of any question as to the cor¬ 
porate entity, no ‘owner’ of the gold here involved is sub¬ 
ject to the jurisdiction of the United States. 

Those were the three points they endeavored to cover 
in their memorandum. 

The Court: All right. 

Mr. Gallagher: They were all rejected, as Your Honor 
knows. 

2293 The Court: What I wanted to know was, What 
would be the objective of the parties at that time, 
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or would they have any? Would they have any reason to 
indicate one way or the other? That answers it. 

Mr. Burling: All we seek to get out of it— 

The Court: I know exactly what you are seeking to get. 
But I wanted to know what the motive, if any, would be 
on the part of Fritz von Opel or anybody else at llhat 
moment. 

Mr. Burling: The ultimate motive would be that they 
were told by counsel that if they could put a beneficial j in¬ 
terest in Wilhelm, they could get the gold out, which wojuld 
then, in Swiss francs, amount to something like ovej: a 
million Swiss francs. 


By Mr. Burling: 

2294 Q. During the luncheon recess, Dr. Meier, hkve 
you been able to find out from inspecting the books 

of Uebersee, which you identified this morning, what the 
present debt owing to Adler and Company by Uebersee 
is? A. There is no indebtedness at this time. 

Q. You change your testimony from this morning and 
now say that Adler and Company is not owed anything 
by Uebersee? A. I did not say that this morning. I re¬ 
served to myself the statement after I had an opportunity 
to check, and there were periods when the balance wasj in 
favor one way or another, and I had an opportunity) to 
check, and there is no obligation owing at this time. 

Q. Will you state whether or not Adler and C<}m- 

2295 pany has not advanced large sums of money i to 
Uebersee Finanz Corporation and/or Fritz and 

Margot von Opel since the end of hostilities between the 
United States and Germany? A. I would like to state 
with respect to that that Adler and Company is a banking 
corporation and that, pursuant to Swiss law, banking 
secrecy prevails, and I am not authorized to disclose j to 
third parties concerning this matter. 

Mr. Burling: If Your Honor please, that has been liti¬ 
gated several times, I think, in this Court and in the 
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Southern District of New York. Without exception, it 
has been held that secrecy is a matter of the law of the 
forum, not of the law of the place of the witness’ resi¬ 
dence. 

Mr. Gallagher: Mr. Burling, we would like the inter¬ 
preter to advise Dr. Meier that Mr. von Opel gladly lifts 
that privilege. 

The Court: I think that that is undoubtedly the rule: 
It is the law of the forum. 

Mr. Gallagher: Mr. von Opel lifts that privilege. 

The Court (To the interpreter): Tell him it is the law 
of the forum and that Mr. von Opel waives whatever 
secrets he has in it anyway. 

(The interpreter propounded to the witness the state¬ 
ment of the Court.) 

2296 The Witness: I don’t know. 

Mr. Gallagher: If Your Honor please, if we can 
help Mr. Burling, because we are all mutually trying to 
expedite this, we recollect the record, and if you want to 
bring it to the Court’s attention, Mr. Frankenberg did 
personally say he had lent some money. 

Mr. Burling: Thank you. I am trying to find out, in 
addition, if Adler and Company had lent them money. 
As I understand it, the witness has said he does not know. 
So we have to go on. 

By Mr. Burling: 

Q. You testified that at the time you talked to Mr. 
Bernstein in the Treasury, you understood that Fritz 
von Opel was off on a fishing trip in the Gulf of Mexico? 
A. Yes. 

Q. When did you see Fritz von Opel for the first time 
after your conference with Bernstein? A. I don’t recol¬ 
lect that, but it is my belief that it was May 14. 
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Q. At any rate, it was before May 28, 1935, was it not? 
A. Certainly. 

Q. What did Fritz von Opel tell you when you saw 
him concerning the ownership of the Uebersee shades? 
A. I informed him about my conference, anid I 

2297 further advised him that I had expressed my 4iew 
that he was representing a family property. 

Q. My question to you is, what did Fritz von Opel say 
to you about this subject? A. He advised me that I ^as 
in error regarding this matter; that Uebersee was his 
personal property, but that a usufruct in favor of his 
father was outstanding. 

Q. As a lawyer, what did you understand him to mean 
when he said that a usufruct in favor of his father was 
outstanding? A. At the moment, I did not form any fijted 
idea. j 

Q. Well, you knew what a usufruct was, did you njot? 
A. Yes. 

Q. Now, when you learned that the property was held 
subject to a usufruct in favor of Wilhelm von Opel, did 
you come back to Mr. Bernstein and say you had made a 
mistake? A. No; but I made a statement in a sworn 
affidavit which I made before a notary public in ^ew 
York. From that time on, I did not handle the gold matter 
any more; it was up to the American attorneys. j 

Q. I see. When you made this affidavit, did you ijell 
the truth? A. Whether it was correct or incorrect with 
respect to the usufruct, I do not know; I only stated 

2298 therein what Mr. von Opel told me. 

Q. But you did not intentionally make any mis¬ 
statement in 1935 when you filed an affidavit with tfae 
Treasury, did you? A. No, certainly not. 

Q. I want to show you a German translation of the 
affidavit and ask you if you recognize it. 

Mr. Burling: If Your Honor please, this is a transla¬ 
tion which we have prepared of the affidavit, which ap- 
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pears in Defendant’s Exhibit 8, at page 23 of the record 
in the Second Circuit. 

The Witness: It is my statement, but I have not checked 
yet whether the translation corresponds to what I stated. 

Mr. Gallagher (To the interpreter): Why don’t you 
advise him to go along with Mr. Burling, and if there 
seems to be any contradiction, we will agree that this 
is correct. 

Mr. Burling: I intend to read in English from the 
official record of the United States Circuit Court of Ap¬ 
peals for the Second Circuit, in which record the affidavit 
is incorporated; and counsel have agreed that that is a 
correct copy of the affidavit. 

By Mr. Burling: 

Q. Now, during the years 1932, 1933, 1934, and 
2299 1935, it was your practice, was it not, to take no 
part in the direct management of the corporation? 
A. I was a member of the administrative board. It is 
stated in the translation, "member of the board of di¬ 
rectors,” which is, not quite accurate. But as a member 
of the administrative board, I did not have a direct hand 
in the management of its affairs. 

Q. Did there ever come a time when you did have a 
direct hand in the management of the affairs of the cor¬ 
poration? A. That became necessary when Mr. Franken- 
berg left in the year 1940, and we were left alone without 
connection with Mr. Fritz von Opel. 

Q. In other words, up until 1940, Frankenberg ran the 
company; isn’t that true? A. Administratively speaking, 
yes. The technical and financial management was in the 
hands of Fritz von Opel. 

Q. Frankenberg was, in the years 1932 through 1935, 
inclusive, the managing director, wasn’t he? A. Manag¬ 
ing director is not correct. He was that member of the 
administrative board that managed the affairs of the 
company. 
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Q. You did swear in your affidavit that Frankenberg 
was the managing director, didn’t you? A. That 

2300 is evidently the translation. I have had to sign 
so many documents in which I was referred to as 

a member of the board of directors. 

Q. Do you generally swear to documents in foreign 
languages without assuring yourself that you understand 
what you are swearing to? A. No, that is not my practice. 

Q. Did you assure yourself in the case of your affidavit 
of May 28, 1935, that you understood what you ^ere 
swearing? A. Yes. May I explain how this statement 
came about? 

Q. Surely. A. I was at that time in New York, and I 
discussed the gold matter with the firm of Davis, polk, 
et cetera, and fifty others. 

Q. To be exact, it is Davis, Polk, Wardwell, Gardner 
& Beed, is it not? A. There was another farther <}own 
with whom I also negotiated. 

Q. But, at any rate, before you signed the affidavit, 
you had satisfied yourself, had you not, that you under¬ 
stood what it meant? A. I wish to state how this statement 
was gotten up. 

2301 Q. Very well. A. The attorneys presented ques¬ 
tions to me, and we formulated the statements 

therein, because obviously I cannot write English that 
way. There were also legal statements, and for several 
days I worked in the library of the New York Bar |As- 
sociation. 

Q. We can shorten this if you will just tell me if you 
satisfied yourself before you swore to the affidavit that 
you understood what you were swearing to. A. Certainly; 
, I could swear to it, if it related back to that time, even 
at this moment. 

Mr. Burling: Since counsel has agreed that the recjord 
is correct, I should like to read one sentence at this point. 
I want to ask the witness about it, so I will ask tha^ it 
be translated. 
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“Dr. Frankenberg is, and has been since 1932, in effect 
managing director of said corporation, conducting sub¬ 
stantially all of its affairs, subject to the advice and 
consent of the other two directors.” 

The Witness: It is in order. 

By Mr. Burling: 

Q. Will you now state whether that sentence which I 
have read you from your affidavit is correct or incorrect? 

A. It is correct. 

2302 Q. And that state of facts continued up until 

1940, when Dr. Frankenberg left for Haiti; isn’t 
that true? A. Yes, sir. 

Q. It was not your practice during any year prior to 
Frankenberg’s departure to take a direct hand in the 
management; isn’t that true? A. Not a direct hand in 
the management itself. 

Q. After your talk with Fritz von Opel but before the 
moment at which you swore to this affidavit, were you 
not in doubt as to whether Fritz von Opel held all the 
shares—had held legal title to all the shares—of Uebersee, 
or whether he had legal title only to some of them and 
held the others for members of his family? 

Mr. Gallagher: I am a little bit at a loss myself to 
understand that. 

Mr. Burling: I am sorry; I will try to clarify the 
question. 

By Mr. Burling: 

Q. Addressing yourself to the time between the moment 
of the execution of this affidavit and going back to the 
time you saw Fritz von Opel after his fishing trip— A. 
This statement was made after the return of Mr. Fritz 
von Opel. 
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2303 Q. But you saw Fritz von Opel after his rejrurn 
on May 14, 1935, did you not? A. I saw him re¬ 
peatedly. Once he was here in Washington with me dur¬ 
ing a conference with some high official in the Treasury 
Department, and I saw him repeatedly in New York. 

Q. At any rate, at some time in the month of May, 1935, 
prior to May 28, 1935, it was your understanding that 
Fritz von Opel either owned personally shares of Uebepee 
or held a number of shares for members of his family; 
is that not correct? A. No, that was not my opinion. I 
was of the opinion that Fritz von Opel was the sole ovfner 
of these, and I stated here in my affidavit. 

Q. Then, will you explain why you used the following 
words in your affidavit: 

“It has always been my understanding that Mr. ijritz 
von Opel, a German citizen and resident of St. Mojutz, 
Switzerland, either owned personally or held for mem¬ 
bers of his family a substantial number of shared of 
Uebersee Finanz-Korporation, A. G., but I have no per¬ 
sonal knowledge on the subject.” 

Mr. Ingoldsby: Your Honor, if I may object at this 
point, the witness has testified that prior to May 14, 1935, 
he had a certain belief regarding the ownership; 

2304 that on May 14 he met Mr. von Opel, and he ^as 
given a certain explanation. He then says that 

based upon that explanation he executed the affidavit of 
May 28. I do not see what more he can say with regard 
to ownership. 

The Court: He just stated, right this minute, that he 
thought Fritz von Opel owned the shares of stock. Mr. 
Burling wants to ask why he put that other language in 
there. 

Mr. Burling: That is correct. 

Mr. Ingoldsby: Well, I do not want— 

The Court: I myself am a little interested to bjiow 
why he put that in there. 
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2305 A. There are two different periods of time involved. 

The first sentence, “It has always been my under¬ 
standing,” until the end of that, refers to the period prior 
to May 14, 1935. But on May 14, 1935, I heard Mr. Fritz 
von Opel say that he was the owner of substantially all 
the stock of said Korporation, subject to the right of 
usufruct reserved in his father, Wilhelm von Opel. From 
that time on I no longer believed what was stated in the 
prior sentence, but what I stated here. 

These are two different periods of time involved here. 

Q. Isn’t it a fact that the reason you used these two 
sentences, and do not aver on your oath that Fritz von 
Opel was himself the owner of the shares, is because you 
knew it was not true and that Fritz von Opel was lying 
to you when he told you that? A. I do not understand 
the question. In what respect did Fritz von Opel lie to 
me? I would like to ask you for an explanation. 

Mr. Burling: I do not know, if Your Honor please, 
whether I am allowed to. I would be glad to, if I may. 

The Court: It is rather difficult to get him to answer 
it that way, I guess. 

Mr. Burling: I will try another way. I will withdraw 
the question— 

Mr. Gallagher: Why don’t you just ask him if he 

2306 believes Fritz von Opel was lying to him? 

Mr. Burling: No. I want to know, and I submit 
it is proper— 

The Court: I know what you are trying to do. 

By Mr. Burling: 

Q. Will you state, if on May 28, 1935, you believed that 
Fritz von Opel owned the shares, why you did not state 
that simply as a fact rather than state that “It has always 
been my understanding that he either owns them per¬ 
sonally or holds them for members of his family”? A. I 
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repeat what I said before—that there are two different 
periods of time involved. 

Prior to the time on May 14, 1935, I came to the Icon- 
elusion—and I want to point out that I did not comn^uni- 
cate with ghosts or heard voices. I was of the opinion— 
I came to the conclusion—that the shares were hel<l by 
members of his family; but after May 14, 1935, I was 
advised that Fritz von Opel was the owner. 

Q. We understand that that was said to you. What I 
am trying to find out is why, if you believed what was 
said to you, you did not just state what the fact is instead 
of using this form. 

The Court: Let me see if I can cut it short for you. 


Ask him why he believed that Fritz von Opel owned 
the control of the stock. 

2307 The Witness: I had no reason to disbelieve him. 

The Court: Then ask him why he used the other 
language in this affidavit. 

The Witness: I have done that in order to explain why 
I gave a different explanation to the Treasury Depart¬ 
ment, since on April 29 I advised Mr. Bernstein in the 
Treasury Department that the Opel shares were family- 
owned—the Uebersee shares were owned by the 6pel 
family. 

Mr. Gallagher: If I might say, Your Honor, I would 
like to recall to your attention, in case it might nave 
been lost in the days that have gone by, that these [affi¬ 
davits were prepared originally for use in the Treasury 
Department, not for use in the District Court. 

The Court: I just want to try to get Mr. Burling’s 
question over. 

Mr. Gallagher: Yes, sir. That is why I wanted to clarify 
that they were for use in the Treasury Department 

Mr. Burling: Thank you. 
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By Mr. Burling: 

Q. Up to and including May 28, 1935, Fritz von Opel 
never attended a meeting of the Board of Directors of 
Uebersee; is that right? A. Of the Administrative Board, 
no, certainly not. 

Q. Did he ever, so far as you know? A. No. The ques¬ 
tion is Administrative Board, a meeting of the 

2308 Administrative Board. 

Q. Your affidavit speaks of a board of directors. 
Do you blow what you meant by that? A. I stated, at 
folio 80, that, as far as I knew, Fritz von Opel never 
attended any of these meetings. 

Q. And that continued to be true throughout the years 
down to date, did it not? A. Yes. 

Q. And at least up to the 28th day of May, 1935, the 
board of directors of Uebersee Finanz-Korporation never 
entrusted Mr. Fritz von Opel with any part of the man¬ 
agement of the Korporation, did it? A. No, not the con¬ 
duct of business. The business was conducted by the 
Administrative Board. We alone had the rights to sign. 

Q. I am not speaking of legal rights. I am asking you, 
isn’t it true that down until at least May 28,1935, Uebersee 
never entrusted any part of its management to Fritz von 
Opel? A. Fritz von Opel received repeatedly power of 
attorney to conduct specific transactions. 

Q. Now, do you agree or disagree with this statement: 

“The board of directors of the Korporation has never 
entrusted Mr. Fritz von Opel any part of the management 
of the Korporation”? 

And that can be answered yes or no, I submit. 

2309 A. No. When I refer to management of the busi¬ 
ness, I meant management of the business as it is 

done by a director of the company. The fact was that he 
did get from time to time powers of attorney to conduct 
specific transactions. 
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Q. Aren’t you able, Dr. Meier, after 44 years of practice 
of the law, to state yes or no as to whether a sentence 
read from your own affidavit is true or false? A. I am 
of the opinion that what I stated therein is correct. 

Q. And is it not true also that up until at least May 
28, 1935, the Korporation insisted in maintaining the 
form and substance of corporate independence with Re¬ 
spect to Mr. Fritz von Opel and Mr. Wilhelm von Opel? 
A. Yes. 

Q. That is true. 

Now, will you state why you thought it appropriate to 
swear in an affidavit prepared for the Treasury that the 
Korporation was independent in respect of Wilhelm iron 
Opel? A. This was done because of the statement on 
May 14, 1935, when Fritz von Opel advised me that the 
shares of Uebersee were subject to a usufruct in Mr. 
Wilhelm von Opel. It is for that reason that we inserted 
in the statement a declaration to the effect that the Kor¬ 
poration maintained its legal independence not only 
2310 with respect to Fritz von Opel, but also to Wilhelm 
von Opel, who is designated here as usufructuairy. 

Q. Now, at the time, on May 14, 1935, that Fritz von 
Opel told you that he had legal title and Wilhelm vjon 
Opel had the usufructuary interest, do I correctly ijm- 
derstand you to say that you believed him? A. I had no 
reason to disbelieve him. 

Q. So the answer is yes? A. Yes. 

Q. Do you believe him this minute as you sit on l|he 
witness stand and testify under oath? A. I still believe 
that he made that statement at that time in good faith. 

Q. Do you as you this minute sit on this witness stajnd 
and testify under oath think that Fritz von Opel told ypu 
a correct fact? 

Mr. Ingoldsby: I submit that that is argumentative 
now. He stated, “I have no reason to disbelieve.” He thpn 
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states that “I believe he made the statement in good 
faith.” The question contains a conclusion of law. 

Mr. Burling: The purpose is obvious. 

The Court: It may be a mixed conclusion of law and 
fact. 

Mr. Ingoldsby: It is. 

Mr. Burling: This is a Swiss lawyer. It is a mixed 
question of foreign law. 

2311 The Court: You may ask him, I suppose. 

Mr. Burling: Does your Honor sustain the ob¬ 
jection to the form of the question? 

The Court: If he understands the question, I will let 
him answer it. 

Mr. Burling: Will you read it, please? 

(The last question was read by the reporter.) 

The Witness: At that time, yes. 

By Mr. Burling: 

Q. No. The question is now, this minute. A. I was 
compelled in the meantime to come to the conclusion that 
this usufruct was not created. 

Q. And who told you that the usufruct was not created? 
And when? A. Again, these were no ghosts, but I thought 
about the matter. 

Q. Did anybody ever tell you anything after May 28, 
1935, on the basis of which you exercised your mind? 

Mr. Burling: Just a moment. I can’t understand, but 
it is perfectly clear the answer to the question, “Did 
anybody tell you anything?” is yes or no. I would request 
permission, if Your Honor please, to tell the witness 
through the interpreter that this question can be answered 
yes or no. 

The Court: Just ask him if anybody told him any facts 
about it and answer it yes or no. 

2312 The Witness: No. 
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By Mr. Burling: 


Q. So your testimony is that nobody, from May 28, 
1935, on, ever told you any fact concerning the creation 
or non-creation of the usufruct! A. No. 

Q. Now, when you went back to Zurich after you wjere 
here in 1935, did you have any talk with Frankenberg 
about what you had been doing here! A. Certainly. 

Q. What was that conversation, please! A. I cannot 
state that. 

Q. But, at any rate, Frankenberg never told you any¬ 
thing about the usufruct! A. I could not state that. 

Q. And you did not tell Frankenberg, did you, that you 
had made an affidavit stating that Fritz von Opel }iad 
told you that his father owned the usufructuary interest 
in the property! A. I cannot say that. I do not knowf it. 

Q. And you have no recollection of Frankenberg’s hav¬ 
ing said anything to you after you told him—in the evlent 
that you did—about your affidavit and about the usufruct! 

A. In order to answer that question, I would h^ve 
2313 to know what I would have told him if I did,! in 
order to be able to say what he told me if he <jlid. 

Q. Well, that seems to be a fair point. But, at any 
rate, you have no recollection now at all of any talk 
which you ever had with Frankenberg after- your return 
from Washington in 1935 about the usufruct! A. No, 
not specifically. Of course, I did inform him generaffiy, 
in part through that memorandum to the files, as to wjhat 
went on here; but I cannot recall any specific detail^. 

Q. And you do not recall any conversation which you 
had after May 28, 1935, with Fritz von Opel about the 
usufruct, do you! A. I do not even recall when I saw 
Fritz von Opel subsequent to that time. 

Q. All right. Now, how is it, if you did not hear voices, 
that you came to the conclusion that the usufruct had not 
been created! A. May I talk now without being inter¬ 
rupted! 
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Q. Provided yon answer the question, yes. 

Mr. Gallagher: If Yonr Honor please, I would just like 
to explain one thing. The difficulty I think the witness 
has, and of which Mr. Burling is not aware, nor possibly 
the Court, and that I certainly was not aware of until this 
noon, is that I found out today that in Switzerland, 

2314 when they are testifying in court, or when they 
appear in court, when the Court asks you some¬ 
thing, you never answer yes or no; you have to tell the 
whole story. 

Mr. Burling: I submit this man has been practicing 
many more years than I have lived. It is inconceivable 
that he does not know, even if he has not practiced here, 
how to answer a straight, simple question. 

Mr. Gallagher: I want to point out that his explanation 
might be long. I do not know what it is going to be any 
more than you do. 

The Court: What is the question? 

(The last question was read by the reporter.) 

The Court: I guess I will have to let him answer it in 
his own way. 

Mr. Burling: I agree, provided he confines himself to 
the answer. 

The Court: The trouble with me is that he can talk a 
half hour and I would not know whether he is answering 
or not. I think we will have to go ahead. 

Tell him to answer it as briefly as he can, without 
arguing it. 

The Witness: I do not know the legal prerequisites of 
the German institute of usufruct as to form and defect. 
I assume that they are similar to those in the Swiss law. 
According to Swiss law, a usufruct is created by 

2315 transfer of possession. The usufructuary, pursuant 
to his right of usufruct, votes the shares that are 
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the subject thereof. The usufructuary is entitled to the 
use of the res. 

All these rights were never asserted by Mr. Wilhelm 
von Opel. The shares of Uebersee were represented in 
the general stockholders meetings of Uebersee Fmapz- 
Korporation, A. G. by Frima Verwaltungsanstalt Vaduz. 

These considerations have led me to the conclusion that 
the usufruct was not established. 


By Mr. Burling: 

Q. In May, 1935, where were the shares of Uebersee, 
if you knew! A. They were with the Frima Verwaltung¬ 
sanstalt Gesselschaft. 

Q. It is your belief now that in May, 1935, the certifi¬ 
cates physically were in Liechtenstein? A. I think £o, 
because they were represented by Mr. Gaeng as the 4d- 
ministrative officer of that company. 

Q. Nobody ever told you that they were in Box 19(l7 
at the Schweizerische Kreditanstalt and that Dr. Halns 
Frankenberg had the key to the box? A. It is possible 
that there was talk about that, but I could not testify 
to it as a fact. 

Q. Do you know whether or not it is true that Fr|tz 
von Opel swore that that was the fact in an affi- 
2316 davit which he made which was filed together with 
your own? A. I do not believe that I had knowl¬ 
edge of that. 

Q. Coming to a different topic, will you state the period 
of time again when the books which you identified this 
morning were kept in your office? A. I can state t]he 
beginning precisely. It was shortly after the domicile 
of the Korporation was removed to Liestal, but I do nlot 
know the end, whether it was 1935 or 1936. 

Q. What year did it begin? A. It was with the Re¬ 
moval of the domicile to Liestal. The books were takfen 
along. 
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Q. I just want to know the year, please. A. I cannot 
state it any differently than that it coincided with the 
removal of the domicile to Liestal. A cable could be ad¬ 
dressed to Mr. Gaeng to find out precisely when that was, 
but I do not know it any other way, but I cannot state 
when the period ended. 

Q. What is your best estimate of when the period 
ended? A. I do not want to be prosecuted for false tes¬ 
timony, but I believe it was about three or four years. 

Q. I want to know the date, as closely as you can fix 
it,, when the books were taken out of your office. A. I 
cannot say any more than I just stated. 

Q. You have not said anything so far, Doctor. 
2317 A. According to my estimate—and I do not want 
to be responsible for that—they were about three 
or four years in LiestaL 

Q. But I do not want to know how long they were in 
Liestal; I want to know when they were taken out of 
your office. A. I can’t state that. 

Q. Was it before 1900? 

The Court: We are just wasting time here. 

Does he know when they were brought there? 

Do you know when they were brought there? Did you 
say 1935 or 1936? 

The Witness: I cannot state it any more definitely. I 
had to leave Zurich rather precipitately and had no chance 
to prepare myself, and now I am asked to state under 
oath details which I simply cannot remember. They lie 
back ten years or more. 

Mr. Burling: If Your Honor please, I do not want to 
waste Your Honor’s time. I am trying to lay the founda¬ 
tion that after some period, which I can’t ascertain, this 
witness never saw the books any more and therefore 
can’t identify them. 

Mr. Gallagher: If I can help Mr. Burling on that, I 
will be only too glad. I think if you asked the question, 
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“When were the books removed from Liestal and 

2318 brought back to Zurich!” you will find out. I think 
it was sometime between 1942 and 1943. That is 

the statement he made to me. His ofi&ce is in LiestalJ 

' 

By Mr. Burling: j 

Q. Will you try to give us your best estimate as to when 
the books were taken by Gaeng away from your office in 
Liestal and back to Zurich! A. I cannot state it any 
more than I said before. 

Q. Can you give us any estimate at all of a date! A. 
I cannot state. I would be glad to state it, but I just 
can’t. 

Mr. Burling: Well, I move to strike all the testimony 
of this witness concerning these books if he is so un¬ 
familiar with them that he can’t make any estimate as 
to when they were taken out of his office. 

The Court: That goes to the weight of his testimony. 
Mr. Gallagher: He also testified that he saw them at 
the board meetings, anyhow. 

The Court: I will overrule the motion. He testified 
they were in there- some time. 

By Mr. Burling: j 

Q. Until you saw the books here in Washington Just 
now, when had you seen them for the last time! A. The 
last time when I saw them was when we prepared ^;he 
books for shipment in accordance with what yas 

2319 demanded to be produced. That is when I saw 
them for the last time. 

Q. And where were they then! A. At Adler and Com¬ 
pany. Now, I do not recall whether the books themselves 
were brought there or only a list of them. 

When the order came we held a meeting of the board 
of directors. Mr. Gaeng, who was an extremely fearful 
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man, did not want to ship them, because he did not want 
to undertake the responsibility. Mr. Gaeng was outvoted 
by my vote and that of Mr. Frankenberg, and he made a 
statement on the record that he did not want to be held 
responsible if they were lost while in transit. 

Q. So you do not remember whether at the time that 
the books were demanded in this country you saw them 
or not; is that correct! A. I think that I saw them, but 
I would not like to swear to it. 

Q. Where and when did you see them for the last time 
before that! A. The books were exhibited for a limited 
period of time during the general meetings, and I did 
see them when I held directors meetings together with 
Gaeng when we were alone in his office. 

Q. Is there an entry in any of the books in your 
2320 handwriting! A. No. 

Q. Now, going back to Transdanubia Bauxit, 
A. G., will you state, if you know, how the shares were 
voted during the years 1941 through 1945, inclusive! A. 
As far as I know, not at all. As far as I know, we never 
got an invitation to attend a general stockholders meeting. 

Q. You owned 100 percent of the stock, didn’t you! 
A. Yes, to my knowledge. 

Q. Well, didn’t you take any action with respect to 
voting that stock for all those years! 

Mr. Gallagher: State the years. Will you give them 
again! 

Mr. Burling: 1941 through 1945, inclusive. 

The Witness: I stated the matter this morning. I did 
not do anything. And I also said that I am responsible 
to Mr. von Opel if he sees it fit to call me to account for 
it 

By Mr. Burling: 

Q. Did the fact that you had not voted the shares for 
5 years just slip your mind! You did not happen to 
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t hink of it? A. I do not know what I should have done. 
Q. Well, isn’t it customary in Swiss banking practice 
to vote shares at least once a year—that is, the 

2321 shareholders to vote? A. For instance, we ha^e 
not exercised our vote in the United States. I <Jo 

not know who exercised that right. 

Q. Well, I will be glad to advise you. My client doek, 
Doctor, the Attorney General of the United States. 

The Court: I am afraid we are going a little too far 
afield. We are making no progress at all. 

Mr. Burling: I have one more topic. 

The Court: Yes. I am going to stop in 10 minutes. 
We have got to get through this case Monday. 

Mr. Burling: What I am trying to bring out is the 
improbability that this Transdanubia just disappeared. 

The Court: I followed a considerable line of question¬ 
ing on that this morning. I will give you as much latitude 
as I can on it, but we are going an awfully long tinje 
on it. 

Mr. Burling: Very well, Your Honor. I will come to 
my last topic. j 

By Mr. Burling: I 

Q. What is Consortium 0? A. As far as I know-4l 
did not concern myself with this case at the period whdn 
the Corporation was established, but, as far as I can 
see, the Consortium 0 is—but it was a syndicate that was 
established during the incorporation of Uebersee. 

Q. And the 0 stands for the Opel family, does it notj? 
A. I imagine so. 

2322 Q. And you understood that the Consortium 0 
was a syndicate of the Opels, didn’t you? A. Ijo 

be honest about it, I heard about the syndicate Con¬ 
sortium 0 for the first time when I came here. 

Q. And from whom did you hear about it? A. We 
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looked the books over together and one of the gentlemen— 
I believe it was Professor Kaufman—talked to me about 
it 

Q. You had never seen the entry relating to Consortium 
0 in Switzerland? A. Not to my knowledge. 

Mr. Burling: I am sorry. There was one other topic 
which I forgot, Your Honor. 

By Mr. Burling: 

Q. Going back to 1931 and 1932, did you act as attor¬ 
ney for Fritz von Opel in attaching any bank accounts? 

See if I can refresh your recollection. Did you bring 
an attachment proceeding on behalf of Fritz von Opel 
against an account in the name of Wilhelm von Opel of 
3,800,000 Swiss francs? A. I remember that. An attach¬ 
ment was made pursuant to Swiss law. 

Q. The question is, did you handle it? A. So far as 
I remember, it was an account with the Credit Swiss. 
2323 Q. And did you handle the attachment proceed¬ 
ing? A. The attachment was made and I believe 
a start was made to get a transfer of the amount at¬ 
tached, but Fritz von Opel then instructed me to let the 
matter ride. 

Q. So I take it the answer to my question, did you 
handle it? is, “Yes”? A. Yes. 

Q. And did you bring the proceedings in good faith? 
A. Certainly, I started it in good faith. It was not car¬ 
ried through. 

Q. And what did you understand the basis of the claim 
for the attachment was? A. Evidently, in order to save 
the account from the seizure by the Hitler regime or by 
a coming Hitler regime, in order to get the money out 
from Germany. 

Q. The idea, in other words, was to get Wilhelm von 
OpePs money out of Germany, wasn’t it? A. Evidently, 
yes. 
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Mr. Burling: May I say to Your Honor, I am not pure 
whether I have any further questions? May we adjourn 
without my resting? 

The Court: Do you have any redirect? 

Mr. Gallagher: Yes, Your Honor. 

The Court: How long will it take? 

Mr. Gallagher: Mr. Burling does not wan^; to 
2324 finish with the witness now. 

Mr. Burling: You are going to stop in tw<|) or 
three minutes? 

The Court: Well, I have a meeting in my room, biit I 
was going to let them come in when they arrive. They 
may be a few minutes late. 

Mr. Burling: If you give me 30 seconds, I think I 
can— 

The Court: All right. j 

By Mr. Burling: 


Q. I am going to ask you to examine Defendant’s Ex¬ 
hibit 50, which has been conceded to be a copy of a letter 
from the files of Uebersee Finanz-Korporation, addressed 
to the Swiss Federal Banking Commission. Do you recog¬ 
nize that letter as having been prepared by you (handing 
a document to the witness)? A. I do not think th&t I 
signed this letter, but I do not know. 

Q. Now, I want to read to you a sentence from the 
letter and then ask what explanation you can give t\o it 
in your capacity as president of your corporation: 

“The entire capital of our company comes from a single 
group, which also has a controlling interest in the capital 
stock.” 


Mr. Gallagher: Your Honor, I do not know how this 
witness can explain a letter which he says he does 
2325 not know whether he signed or who signed it. j He 
does not know whether he saw it. 
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Mr. Burling: If I produce a letter from the files of the 
corporate plaintiff, I submit I am entitled to ask the 
president of the corporation if he had seen it. 

Mr. Gallagher: If he wrote it or had seen it. 

The Court: If he had any knowledge of it. 

Mr. Gallagher: If he knew about the letter, he can 
say. 

The Court: He can say whether he knows anything 
about it. I won’t draw it against him if he does not know 
anything about it. 

Mr. Gallagher: Will you ask the question again? 

Mr. Burling: Will you read the question? 

(The last question was read by the reporter.) 

By Mr. Burling: 

Q. It is a letter from Uebersee to the Swiss Federal 
Banking Commission, dated November 1935. 

Mr. Gallagher: I would like the Court to keep in mind 
that the date on this letter is subsequent to the formation 
of the Frima trust. 

The Court: Yes; I have that. All right, go ahead. 

2326 A. This letter was written after the Swiss banking 
law was put into effect. Prior to that time Switzer¬ 
land did not have special banking statutes, but the banks 
were subject to the code of obligations. 

Pursuant to this banking statute, banks and financial 
institutions similar to banks are required to register 
under the banking law. The Federal Bank Commission, 
which is a legal institution, requested the Uebersee to 
file an application for registration under the Swiss bank¬ 
ing law. 

The Court: That is not what Mr. Burling is trying to 
get at; he is trying to find out why the witness is talking 
about a syndicate. 

Mr. Burling: A single group. 
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The Court (To the interpreter): Ask him why h|e is 
talking about a single group. 

(The statement of the Court was propounded byj the 
interpreter to the witness.) 

The Witness: In order to show that there was nj>t a 
large number of shareholders but a very narrow gr^up. 

By Mr. Burling: 

Q. Who did you think the members of this very narrow 
group were in November, 1935. A. I don’t know whaft is 
meant thereby. I did not write this letter, and I did | not 
participate in these proceedings until a later date, jand 
I cannot state what other people thought or under- 
2327 stood by that version. 

Q. You did not oversee or supervise the regis¬ 
tration of your company, as required by the Swiss Baulk¬ 
ing Commission! A. I was not called into this matter 
until a later date, and at that time I prepared an ap]>eal 
to the Swiss Federal Court, and pending that appeal 
the Swiss Banking Commission nevertheless classified 
the bank as—classified Uebersee as a bank. 

I in my appeal to the Swiss Federal Court gave differ¬ 
ent reasons than those stated here. I stated that Uefeer- 
see Finanz-Korporation did not accept foreign—money 
from outsiders and was not engaged in administering 
foreign funds. I won on that—we won on that point 

Q. When were you called into this registration problem! 
A. After the Banking Commission had given a negative 
answer to our request—that is, classified us as a banijing 
institution. 

Q. In any event, it was before June 2, 1937, wa i it 
not? A. Undoubtedly. 

Q. Then, will you examine Defendant’s Exhibit 117|A? 


i 
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Mr. Burling: I ask for a concession that the document 
came from the files— 

2328 Mr. Gallagher: Is that introduced yet? 

Mr. Burling: No; I am introducing it now. 

(Defendant’s Exhibit 117-A was received in evidence.) 
By Mr. Burling: 

Q. I ask you to examine Exhibit 117-A. Did you see 
this letter, which is dated June 2, 1937, which is also 
addressed by Uebersee to the Swiss Federal Banking 
Commission? A. According to the entire arrangement 
and the manner in which it is written, this letter, just 
as the other one, was not written by me. 

Q. Didn’t you testify that you did come into the prob¬ 
lem of the registration with the Swiss Banking Commis¬ 
sion shortly after the letter of November, 1935? A. But 
I cannot state which letter produced the decision of the 
Banking Commission against which I appealed to the 
Federal Court. It may have this letter, or it may have 
been the subsequent letter. 

• • • # • 

2332 Q. Will you look, please, at Defendant’s Exhibit 
117-A, which is a letter from Uebersee Finanz-Kor- 
poration to the Swiss Federal Banking Commission, dated 
June 2, 1937. 

Do you have any explanation which you can give, in your 
capacity as president of the Uebersee Finanz-Korporation, 
for the words: 

“The creditors are recruited from the same circles as 
our stockholders, and the stockholders belong exclusively 
to a very small group”? 

A. I have not written this letter, and I have seen it for 
the first time now. It originated during a period when 
the shares were held by a syndicate of officials of the 
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Swiss bank—of the Union Bank of Switzerland. I d<j not 
know whether the writer of this letter referred to 

2334 the syndicate in this letter or what he meant when 
he used these words. 

/ 

Mr. Burling: May the record show that the word which 
Mr. Laufer translated as “syndicate” was the word “Con¬ 
sortium” in the German? 

The Court: You can ask him that. 

The Witness: Translated? 

The Court: I guess he does not know. 

Mr. Burling: I think Mr. Laufer knows. 

The Court: I think we all heard him say “Consortium”; 
I don’t know. Without objection, I will permit that to 
go into the record. 

Mr. Burling: Thank you. 

Redirect Examination 

By Mr. Gallagher: 

Q. Dr. Meier, in 1932, 1933, and during the years other 
than the years when these shares of Uebersee were ovhied 
by some Swiss, how many stockholders were there in the 
Uebersee Finanz-Korporation? A. There were four. 

Q. Would you name who they were? A. The three 
members of the Administrative board, to wit, Mr. Frank- 
enberg, Dr. Henggeler, and I myself, and then Mr. Fritz 
von OpeL 

Q. You have just testified, Dr. Meier, that Dr. Heng¬ 
geler, Dr. Frankenberg, you and Mr. Fritz von Opel 
owned the shares of stock of Uebersee. Would you 

2335 now state whether you considered that a small 
group? A. Certainly. Is the idea this: that these 

are too few in number in order to constitute a grot^p? 

Q. That is all right. You have answered. A. I w<jmld 
designate even fewer than these as a group. 
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Q. I see. And are fewer than four considered a group 
in Switzerland when you are talking of designation of 
financial interests and ownership? A. Certainly. 

Q. Now, Mr. Burling, in the record at page 2323, stated 
to you as follows: 

“Question: And what did you understand the basis of 
the claim for the attachment was?” 

' Your answer was: “Evidently, in order to save the 
account from the seizure by the Hitler regime or by a 
coming Hitler regime, in order to get the money out from 
Germany.” 

Then Mr. Burling asked you: 

“The idea, in other words, was to get Wilhelm von 
OpePs money out of Germany, wasn’t it?” 

You answered: “Evidently, yes.” 

Do you have anything further you wish to say with 
respect to those questions and answers? A. Yes. 

Q. Will you please answer? A. This matter dates back 
some 17 or 18 years. As a matter of fact, I haven’t 
2336 thought of that matter in the meantime once. When 
the question was addressed to me, the matter 
gradually came back to me, without having any docu¬ 
mentary evidence at hand. I have meanwhile checked the 
file again for the matter, and I found that my instructions 
at the time were to assert a claim which Fritz von Opel 
held against his father, and the possibility then existed 
to assert this claim effectively in Switzerland. Under 
Swiss law, jurisdiction arises when there is property 
situated in Switzerland, and as a result of the attach¬ 
ment, the claim could be asserted by Mr. Fritz von Opel 
in Switzerland. 

Q. Do you recollect for how long a period of time 
Mr. Fritz von Opel would have had the use of those Swiss 
francs if the attachment proceedings had gone on through 
to a successful conclusion? A. On the basis of the docu- 
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mentary evidence, I refreshed my recollection, and I n^ust 
state that withont the underlying documents, I could [not 
have recalled it. Fritz von Opel would have been able 
to use this money for a limited period. A period of about 
two years. 

Q. Now, His Honor requested that I ask you a question 
on redirect, and it was with respect to a question pull to 
you by Mr. Burling and an answer which you gave. The 
question was: 

“Very well. Now, who was exercising the | re- 
2337 sponsibility of supervising the officers of Tr^ns- 
danubia Bauxit when Fritz von Opel was interne^?” 

The answer was: “Our company.” 

At that time you wanted to explain, and there was | no 
opportunity for explanation. Do you wish to explain tfcat 
statement! 

I was reading from page 2273 of the record. 

Mr. Burling: I object to Mr. Gallagher’s statement. 
There is nothing in the record indicating that the witness 
wanted to explain anything. 

Mr. Gallagher: If you will look at the line below “^?he 
question is just—” at that point you said: 

“I suggest that if there is an explanation, the appro¬ 
priate time for it to come out—” 

and there was considerable colloquy between us. 

His Honor then said I could bring it out on redirect.! 

Mr. Burling: Page 2273 does not in any way indicate 
that the witness indicated he wanted to explain anything; 
it indicates that you wanted an explanation. 

Mr. Gallagher: I wanted to hear, because he had starred 
to explain, and you had cut him off. 

The Court: Do you know what you want to find out? 

Mr. Gallagher: Yes. 

The Court: You may ask him a question. 
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By Mr. Gallagher: - 

2338 Q. Would you explain what you meant by that 
answer? A. From a legal point of view, the con¬ 
trol over the subsidiary was with our company. As a 
matter of fact, this control was not exercised, as I have 
pointed out. 

Q. Did you give any orders to the officers of Trans- 
danubia? A. I never gave any order of any kind at any 
time. 

Q. Did the Uebersee Finanz-Korporation, to your knowl¬ 
edge, or any officer thereof, subsequent to December 6, 
1941, give any orders to the officers of Transdanubia? 
A. No. 

Q. Did you or any of the other officers of Uebersee 
direct the operation of the mines in Hungary owned by 
Transdanubia, to your knowledge? 

Mr. Burling: I object to his testifying as to what Heng- 
geler may or may not have done. 

Mr. Gallagher: I am asking to his knowledge. 

The Court: The extent of his knowledge is all right. 

By Mr. Gallagher: 

Q. To your knowledge, did any officer of Uebersee give 
any directions subsequent to December 6, 1941, with re¬ 
spect to the problem of operating mines, particularly 
this Transdanubia mine? A. To my knowledge, no. 

Q. Would you explain what you meant by the 

2339 statement that the Board of Administrators never 
entrusted Fritz von Opel with any party of the 

management of the Korporation? A. I wish to state that 
the general conduct of business—that is, the management 
of its affairs—was never entrusted to Mr. Fritz von Opel; 
that, however, from time to time specific powers of at¬ 
torney were conferred on him for the purpose of trans¬ 
acting specific transactions. 
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Q. Are you speaking of the inner workings of the board 
when you say that he was not entrusted with the manage¬ 
ment f A. Yes, that is what I mean. 

Q. You have stated previously that' Fritz von Opel 
controlled all the investments and did all the investing 
for the Korporation; is that correct? A. At any rate, he 
acted exclusively in conformity with his directives. 

Mr. Gallagher: We have no further questions of Dr. 
Meier, Your Honor. 

Mr. Boland: Your Honor, it will be recalled that some¬ 
time in the past a suggestion was made in connection with 
the stipulation on the Liechtenstein citizenship law. We 
have a copy of the statute itself, together with the trans¬ 
lation, which we would like to have identified. 

Mr. Burling: Well, I have some recross examination. 


Mr. Boland: Oh, I beg your pardon. 

2340 Recross Examination 

By Mr. Burling: 

Q. You say that at all times except when the officeijs of 
the Swiss Union Bank held the Uebersee shares, the four 
stockholders were Frankenberg, Henggeler, Fritz [von 
Opel, and yourself; is that right? A. Yes. 

Q. You know that that is entirely inaccurate, do you 
not? A. A distinction must be made there. I did not 
know prior to the discussion with Fritz von Opel on May 
14, 1935—I was not informed until that time concerning 
the ownership of the shares. 

Q. I am asking you if you do not know now—this Very 
minute—that what you just told Mr. Gallagher wasj in¬ 
correct and untrue. A. I am not aware of that. 

Q. Who are the stockholders today? A. As of tojiay, 
just as I stated here, the four shareholders are Mr. 
Frankenberg and myself; and in place of Dr. Hengeler, 
Mr. Gaeng; and Mr. Fritz von Opel. 
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Q. Don’t you know that that is not correct? A. No, I 
don’t know that. I would like to know why it is not 
correct. 

Q. Are you unaware that the owner of 97 shares 

2341 of Uebersee is the Verwaltungsanstalt, located in 
Liechtenstein? A. Yes, that is correct from a legal 

point of view; but in Switzerland we consider this as 
economic ownership. 

Q. You understand that this is an American court of 
law, don’t you? A. Yes. If Mr. Burling’s opinion were 
correct, I would have won an appeal on matters of taxation 
which, in fact, I lost. I have taken the position that, 
legally speaking, Prima and Uebersee Finanz-Korpora- 
tion are two different personalities, and I was given the 
decision that, beneficially speaking, Uebersee and Prima 
are one entity—one unit; but I am grateful for having 
called my attention to that. 

Q. Very good. And you do not have any personal knowl¬ 
edge, do you, as to who the beneficial owner of Frima 
is? A. I have never considered anybody else to be that 
except Fritz von Opel—that is, since the time that I was 
given the information. 

Q. In other words, you know that legally Frima owns 
all but three shares, and the only basis that you have 
for thinking that Frima is beneficially owned by Fritz 
yon Opel is what he told you on and after May 14, 1935? 
A. And what I have seen in the company since that time. 
I refer to my testimony with respect to the usufruct. 

Q. Now, you do not think that either you or Franken- 
berg or Henggeler is a member of the Opel family, 

2342 do you? A. I don’t have the honor. 

Q. Yet you told Bernstein, in the Treasury, that 
you thought that Uebersee was owned by a small group 
of members of the Opel family, did you not? A. Yes. 
As I have testified already at length, I have made that 
statement at that time not because I was hearing voices, 
but on the basis of my own inferences. 
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Q. Now, with respect to the attachment proceedings 
brought in 1932 against the 3,800,000 Swiss francs ih an 
account in the name of Wilhelm von Opel, after you 
stopped testifying on Friday you discussed this 

2343 matter with counsel, did you not? A. Mr. I^ritz 
von Opel made available to me the correspondence 

which I had at that time—I do not have it now-land 
on the basis of this, I had to correct my statement. ! 

Q. What correspondence do you say you examined? 
A. A letter of Adler and Company addressed to Mr. Wil¬ 
helm von Opel, and, further, I believe a letter of Ajdler 
and Company addressed to Fritz von Opel. 

Q. And did you have any discussion on this topic 
anyone other than Fritz von Opel? A. Unfortunately, I 
could not discuss the matter with the other gentlemen, 
since I do not understand English sufficiently. 

Q. So your testimony is that Fritz von Opel is I the 
only person you spoke to about this? A. I was unable to 
speak to any of the gentlemen, because I cannot 
myself understood. 

Q. All right. Now, what conversation did you have 
with Fritz von Opel on this topic? A. Mr. Fritz von Opel 
called my attention to the fact that my recollection jwas 
obviously not accurate. When he showed me these docu¬ 
ments, my recollection was refreshed. In order to initiate 
arrest—attachment proceedings, there must be a debt 
owing by the owner of the lease which has tyeen 

2344 attached. 

If I had gone to the court and told the c<j>urt 
that Mr. Wilhelm von Opel wants to get money out 
Germany, I would have been unable to obtain an attach¬ 
ment. There had to be a creditor whose claim was b^ing 
enforced in order to obtain an attachment. 

Q. But you understood, in any event, that the purpose 
of this legal proceeding was to get Wilhelm von Opel’s 
money out of Germany, did you not? A. Not at that 
time. Now that I remember the matter, after eleven yekrs, 
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that is what I thought. At that time I went before the 
court and said, “There is a claim of Fritz von Opel against 
Wilhelm von Opel. Wilhelm von Opel has property in 
Switzerland, and I would like to have an attachment to 
be issued.” 

Q; And it is the fact, is it not, that Fritz von Opel told 
you, back in 1932, that his purpose was to help his father 
get his father’s money out of Germany? A. No, that was 
not so. The German Foreign Exchange Control officers 
had refused to let Wilhelm von Opel pay out this amount 
to Fritz von Opel. In order to force the German Foreign 
Exchange Control officers to permit that, the attachment 
was obtained and in that manner the power of the German 
Foreign Exchange Control officers was eliminated. 

Q. And that was the purpose of your activity, 
2345 wasn’t it? A. The purpose was that the father 
was compelled to pay over to the son. That was 
the purpose. 

Q. But the underlying purpose of bringing the action 
was to help Wilhelm von Opel get money out of Germany 
and avoid the German foreign exchange controls? A. 
Wilhelm von Opel had undertaken a liability toward his 
son, and in order to enable Wilhelm von Opel to discharge 
that liability and because the German Foreign Exchange 
Control authorities had refused to permit that, for that 
purpose the attachment proceedings were initiated. 

Mr. Burling: That is all. 

Mr. Gallagher: No further questions. 

The Court: Let him step down. 

(The witness left the stand.) 

Mr. Boland: During the presentation, Your Honor, of 
my portion of the testimony, there were several exhibits 
that had not been offered. 

At this time I would like to offer 102, 103, 104, and 
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also the A’s of those numbers, in addition to 177 and 
177-A. 

(Plaintiff’s Exhibits 102, 102-A, 103, 103-A, 104, 104-A, 
177 and 177-A were received in evidence.) 

I 

Mr. Gallagher: Your Honor, at this time I we 

2346 would like technically to close our case in cl|ief, 
and I would like to renew three or four motion^ to 

strike. 

Motion to Dismiss Complaint 

Mr. Burling: Before those motions are made, I believe 
it would be proper for me to make a technical motion to 
dismiss the complaint at the end of the plaintiffs case. 
I appreciate the motion is merely made technically, (be¬ 
cause of the fact that our case also is complete, bu^ I 
think the record should include such motion. 

The Court: All right. I will overrule that motion. 

Mr. Gallagher: Now, Your Honor will recollect that 
in the course of the colloquy -with Mr. Burling, when |we 
were discussing the Giulini letters, which are the letters 
from Giulini to Frick, according to the Governments 
statement, with respect to doing business prior to 1^41 
and down subsequently through the war years, Y<|>ur 
Honor’s position was that it might show some continueiido 
and it might be tied in. Therefore, you permitted it | to 
come in over objection. 

Now we would like to renew our objection particularly 
with respect to those letters which the Government offered 
in an endeavor to show a doing business of Transdanutia 
during the years 1942, 1943 and 1944. First of all, they 
have not been tied in; but, even more important, the 

2347 letters are clearly violative of any concept, in our 
opinion, we submit, of the hearsay rule. 

If I might read just a sentence or two from the reco 
at 1386, when Mr. Burling was undertaking to lay 
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predicate for the admission of these letters, he said to 
Mr. von Opel: 

“Question: I show you Government’s Exhibit 99-A for 
identification and ask you if you can identify the stamp 
signature.” 

He says yes, he can identify the stamp signature, and 
he says: 

“Question: And is it not the fact that the signature 
on the right-hand side of the two signatures is that of 
Georg von Krauszf” 

von Opel says in answer: 

“I guess it is.” 

Then he asks him about Exhibit 100-A. I won’t take 
time to go through each one of them. They are all on the 
same point: 

“I show you Defendant’s Exhibit 100-A for identifica¬ 
tion, and ask you if it is not the fact that the signature, 
that the stamped signature is Transdanubia Bauxit 
Aktiengesellschaft, and that the right-hand of the two 
signatures is that of Georg von Krausz.” 

2348 Mr. von Opel says: 

“I am not so sure. It is very badly written. It 
might be. It starts with a ‘K’.” 

He says: 

“And is it not the fact that the left-hand signature 
is that of Somogyi? 

“Answer: I couldn’t read it. I never saw the signature.” 

Mr. Burling offers them, and the letters go on into 
evidence. 

Now, they have not brought Mr. Giulini here to testify. 

Mr. Burling: Mr. Giulini is dead, as I stated to counsel. 
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Mr. Gallagher: There is another Giulini living, of the 
Ginlini brothers. 

Mr. Burling: The one who did business with Fritz von 
Opel— | 

Mr. Gallagher: There has been nobody here to testify 
what these letters were, that they really were authentic. 
There is nobody here to testify that it was Georg Kr^nsz’ 
signature. We submit those letters are violative of [ the 
hearsay rule. 

The Court: What are the exhibits? I had better have 
them. 

2349 Mr. Gallagher: They are exhibits commencing 
with Exhibit No. 99. These are Defendant’s Exhib¬ 
its 99, Defendant’s 100, Defendant’s 101, Defendant’s 102, 
Defendant’s 103-A, Defendant’s 104-A, and Defendant’s 
103 and 104. Those are the letters which are referred to 
between pages 1386 and 1393 of the record. 

Mr. Burling: I object to any objection now being made 
on the ground of hearsay. The only objection which! my 
friends offered was the objection that this was not tied in. 
I think technically there was an objection of res inter ajlios 
acta. They certainly never complained about the authen¬ 
ticity. They only saved an objection to their relevance. 

Mr. Gallagher: Your Honor stated at the time, wlhen 
we were going on in argument, to wait— 

The Court: I am afraid, Mr. Burling, I cannot, ^th 
propriety, let you make that point, unless he stipulated 
to it. 

Mr. Gallagher: We did not. 

The Court: I mean by pretrial or otherwise. 

Mr. Gallagher: No, Your Honor. 

Mr. Burling: What I am trying to do is to save myself 
the opportunity to look at the cases and prepare myself 
and make this argument. 

The Court: Well, your authenticity rule is pretty 

2350 well established. I will hear you on it. 

Mr. Burling: If Your Honor please, we first 
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identified correspondence which Fritz von Opel was a 
party to, and we identified a contract which he negotiated 
and which two officers of Transdannbia Bauxit, which is 
a wholly-owned subsidiary of the plaintiff here, entered 
into with Giulini Brothers. 

Fritz von Opel identified the signatures of the Trans- 
danubia officers. Those are the signatures which are on the 
remainder of the letters. He identified the letterhead of 
Transdanubia Bauxit on which the documents are writ¬ 
ten ; and I submit where we have produced documents ap¬ 
pearing to be documents of a corporation which is wholly 
owned by the plaintiff, which bear the signature—and on 
some of them Fritz von Opel definitely identified the sig¬ 
nature of officers of Transdanubia—they should be admit¬ 
ted unless there is some counterindication that they are 
not authentic. 

The Court: I do not think you gave me quite all of 
them. Let me get your numbers correct now. Is it 99? 

Mr. Gallagher: Your Honor— 

The Court: Follow them with me. I want to know what 
you are talking about. Is it number 99? 

Mr. Gallagher: 98, Mr. Ingoldsby says, also. I 
2351 thought it started at 99. 

It is 99-A. 

The Court: I have 99 only. Have you got a 99-A? 

Mr. Gallagher: Mr. Burling said 99-A at the time. It 
was admitted in evidence as 99. It is 99, 100, 101, 102, 103, 
and 104, and the A’s of them. 

The Court: I do not have any A’s. 

Mr. Gallagher: They are the German. These are the 
translations. 

The Court: That is important. I cannot tell whether 
they have the signatures or not. 

Mr. Gallagher: The A’s are German. 

The Court: These are copies. I would have to see all 
the A’s. 
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Frankly, I will have to get the faets and the testimony 
on the identification. There is no question about it. 

Mr. Burling: The relevance of my saying I understood 
that they made a much more limited objection is that if 
the objection is to the authenticity, I can get a handwrit¬ 
ing expert who can examine the signatures of the post-1941 
documents and compare them to the documents which J?ritz 
von Opel said he knew about and were, in fact, signatures 
of the officers of Transdanubia. 

Mr. Gallagher: I submit, Your Honor, that! still 

2352 would have nothing to do with the competency of 
these documents. 

The Court: That would supply the question of authen¬ 
ticity, which you question, don’t you see. I did not reinem¬ 
ber your making any point as to the authenticity of them. 

Mr. Gallagher: We could not know at the time whether 
they might bring a surprise witness. 

The Court: I personally do not remember their doing 
it. The only point you made was that they were beyond a 
time which was mentioned in the pretrial order, as 1 re¬ 
call it. j 

Mr. Gallagher: That is right. That was my basic objec¬ 
tion, but, you see, these are all after Mr. Fritz von Opel, 
if Your Honor will recollect, advised Transdanubia by 
wire to lease the mines in May of 1941. 

The Court: I am not going to spend a lot of time oi the 
authenticity of it. We are not going to finish tonight, any¬ 
how. I have to meet some Judges in a half hour from out 
of town, or even earlier, whenever they come. So if ^here 
is any question of authenticity, you can straighten | that 
out tomorrow, probably. 

Now I will hear you on the relevancy. 

Mr. Gallagher: Your Honor, as the record is 

2353 reflected— 

The Court: Let me find out what we are trying 
to show. As I understand it, Mr. Burling is trying to fehow 
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that Uebersee had control of this Transdanubia Banxit 
Corporation, and that after war was declared between the 
United States and Germany and Hungary Uebersee did 
some business of a corporation in Hungary. Is that right! 
Isn’t that your point! 

Mr. Burling: Yes, Your Honor; that Uebersee was do¬ 
ing business through this wholly-owned subsidiary in 
Hungary. 

The Court: After war was declared. 

Mr. Burling: Yes, Your Honor. 

The Court: Therefore, Uebersee, being the plaintiff, 
would not be able to claim this. 

Mr. Gallagher: We submit to the contrary—that there 
is not a scintilla of evidence that Uebersee had anything 
to do with the operations of Transdanubia during the war. 

The Court: That is for argument. That is the argument 
part. I just want to get your position. 

Now, then, the point that Mr. Burling is trying to estab¬ 
lish is, in particular, that that happened around 1942 and 
1943, as these letters indicate. 

Mr. Gallagher: We submit, Your Honor, that the fact 
that a wholly-owned subsidiary, on its own or under 
2354 lease arrangement by others, perhaps, as the evi¬ 
dence indicates in this case, were to operate would 
be completely irrelevant as far as the issues are concerned 
in this case. Mere stock ownership is not enough; there 
has to be more shown. 

Now, we in our case have shown, through letters from 
Transdanubia to von Opel in the spring of 1941, and by 
cables back to Transdanubia, that he completely severed 
his operation capacity with Transdanubia and threw them 
to the wolves, in a sense. He put no more money up and 
told them to go lease them. 

The Court: In other words, you say that the fact that 
this subsidiary of Transdanubia did business or might 
have done business in Hungary would not affect Uebersee 
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unless there was some tying in of that activity wit'Jji an 
officer of Uebersee? 

Mr. Gallagher: Exactly, Your Honor. 

The Court: And that that has not been done! 

Mr. Gallagher: And I say that has not been done; ^nd, 
further, those letters, while they are written apparently 
on the letterhead of Transdanubia, which has the spme 
kind of a letterhead, and they are signed by a coupl^ of 
Hungarians, could be completely lies, as far as we 1o)low. 
That does not, we submit, at all show that Uebersee itself, 
either under lease or otherwise, operated the mijnes. 
2355 We have no way of knowing that and did not 
know it. 

The Court: All right. 

Mr. Burling: If Your Honor please, I wish to t|ake 
sharp issue with Mr. Gallagher about the lease. We con¬ 
tend the evidence establishes just the opposite; that F^itz 
von Opel recommended that the mines be leased, but ihat 
they were not, because those letters show that Transdanu¬ 
bia continued producing bauxite and sending it to drer- 
many all during the war. 

Now, our position is that we show that Fritz von dpel 
went to Budapest; that he negotiated a contract for Jthe 
shipment of bauxite from Transdanubia to Germany, 
which was to continue up until 1942, through 1942. We 
show that when he left Europe for the last time in April, 
he wrote to Giulini, a German aluminum manufacturer— 

Mr. Gallagher: 1940. 

Mr. Burling: Excuse me. I am sorry. 

Mr. Gallagher: April, 1940. 

Mr. Burling: He left April, 1940. He referred to 
contract and said, “I trust our business associations vjvill 
remain pleasant.” 

The evidence further shows that at all times during the 
war there was an investment of over a hundred thousand 
Swiss francs in Transdanubia by Uebersee. 


the 
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2356 The record further shows that a bank loan was 
. extended by Uebersee ultimately to Transdanubia 

and that actions were taken by Uebersee officials in 1942 
with respect to the extension of that bank loan. 

We have further shown, and Fritz von Opel has testi¬ 
fied, that the letters which we are now discussing came 
from the files of Giulini. 

We have shown at least a very strong prima facie case 
that those documents are in fact genuine. They do go to 
show that the Transdanubia was doing business, that is, 
producing bauxite, in Hungary. 

Then, I say we get a question of law as to whether that 
much of a showing on the Government's part, and no 
showing of a cessation of business relationships between 
Uebersee and Transdanubia, constitutes doing business 
for the purposes of the Trading with the Enemy Act. 

The Court: In other words, you say that if a corpora¬ 
tion owned a subsidiary and that subsidiary does business 
with an enemy, and even if that should be without knowl¬ 
edge of the principal corporation, which is the plaintiff in 
this case, that would bar its recovering? 

Mr. Burling: I said that would be a position which I 
might occupy if I had to. 

The Court: On the question of that weight, I believe I 
will let that go to the end; I mean until the whole 

2357 case is argued. There is no reason why I should 
not consider that in connection with the whole case. 

Of course, the authenticity is one thing. Let me see if 
I get your position clearly, Mr. Burling. Of course, I know 
about the other transactions. He is not asking to strike 
those out. He is simply asking to strike these exhibits out, 
these letters— 

Mr. Burling: Yes, Your Honor. 

The Court: And I understand you to say that these 
letters show that after the United States came to war 
with Hungary and Germany this Transdanubia, which 
was wholly owned by the plaintiff corporation, did busi- 
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ness over there, and that that is binding on the plaintiff 
corporation, or at least you have a right to contend that, 
regardless of whether the plaintiff corporation knew 
about it or not? 

Mr. Burling: I contend that also Your Honor should 
find that the plaintiff corporation did know about it, be¬ 
cause the plaintiff corporation was active, prior to 1940, 
in producing bauxite in Hungary, and there is no ade¬ 
quate showing here that they stopped. 

To be sure, Dr. Meier has testified that he personally 
gave no orders, but yet we do not know who voted the 
stock, and we do know that after war was declared between 
Hungary and the United States the plaintiff corfpo- 
2358 ration continued a bank loan, which I contend is 
doing business, as I contend that corporationj A 
wholly owns subsidiary corporation B— 

Mr. Gallagher: To clarify it, you mean a collateral for 
the loan? 

Mr. Burling: No. I contend that the evidence shqws 
that officers of corporation A—that is, Uebersee—took 
active steps to continue in existence a bank loan for cor¬ 
poration B after the war, and that that constitutes doing 
business; and then I want to show through these letters, 
that Transdanubia was doing business in Hungary be¬ 
cause it was producing bauxite and shipping that to Ger¬ 
many for refining. 

I say that there was a complete absence of showipg 
that there was a severance between Transdanubia and 
Uebersee; that there is a burden—a major burden—bn 
the plaintiffs to show that, since we have shown that Frjitz 
von Opel very actively was producing bauxite after t|he 
European war had started, and that he entered into! a 
contract—that he negotiated a contract—which was !to 
run up through 1942, and that this bank loan was contin¬ 
ued through 1942. 

In the face of that evidence, I think there is a presump¬ 
tion that the relationship continued; and my friends have 
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done nothing other than take the testimony of Dr. 

2359 Meier—whatever weight that might be given—to 
rebnt that presumption. 

Transdanubia just disappears into a cloud in this record. 

Now, of course, one thing that you can say very defi¬ 
nitely is that the evidence establishes clearly that the 
mine was not leased in response to von Opel’s recommen¬ 
dation, because these letters show that, on the contrary, 
Transdanubia went ahead and produced bauxite all dur¬ 
ing the war. 

I think the letters are relevant and competent to show 
that Transdanubia was producing bauxite and that Trans¬ 
danubia was doing business with Uebersee, and therefore 
Uebersee was doing business in an enemy country, and 
hence barred under the Trading with the Enemy Act. 

Mr. Gallagher: I would merely like to point out a few 
examples. I do not want to make this our argument. This 
will all be a portion of our closing argument, Tour Honor, 
but I merely want to point out that, in our opinion, if cor¬ 
poration A wholly owns corporation B, if there is no 
showing that corporation A gives directions as to the 
operation of corporation B during a war year, the fact 
that it is a 100 per cent investment is meaningless. 

Mr. Burling makes quite a point of the fact that 

2360 subsequent to the beginning of the war with Eng¬ 
land in 1939, these mines produced ore. Mr. von 

Opel’s attitude is reflected when he says that 2,000 tons 
of ore came out of that mine, and the reason he dropped 
out of it was because he lost money. But General Motors, 
which bought the very plant which started the whole prob¬ 
lem, namely, Opel Works, was being operated by Ameri¬ 
cans in Germany up until the time of Pearl Harbor, when 
the war was on between Germany and England; and their 
own deposition which they are going to submit, of Mr. 
Mooney, will show that he was in Germany running the 
Opel Works when England was at war with Germany. 
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Mr. Burling: I submit, before we get to that, which I 
think is incorrect, we had better read the Mooney deposi¬ 
tion. I do not think it is correct. 

Mr. Gallagher: I am merely pointing it out at this t|me 
because it is relevant to your argument. As far as the lban 
is concerned, I merely want to reclarify that at jthe 
moment— 

The Court: The loan is not the point. That is for lajter 
argument. The only thing I am concerned about is whether 
these letters would have any pertinency or establish hny 
claim of plaintiff corporation’s having done business with 
an enemy. 

Mr. Gallagher: We submit that, even without the 
2361 cables from von Opel to Transdanubia, telling them, 
“No more money; go lease the mines,” without a 
showing that Uebersee or one of its officers operated the 
Transdanubia mines, the fact that we own it 100 per cent 
—the shares—is meaningless, because it is certainly Ap¬ 
parent that the Hungarian Government would certainly 
take it over and mine the ore during the war, whether you 
had your own employees in or not. 

The Court: I think I can dispose of this at the proper 
time. 

Do you want leave to prove that the handwriting on 
these documents is the same as those on admitted docu¬ 
ments! 

Mr. Burling: Yes, Your Honor. I want that unless my 
friend will concede it. 

The Court: I asked him if he wanted the opportunity 
to compare the handwritings on these exhibits with those 
that are already in evidence properly identified as authen¬ 
tic documents of Transdanubia. 

Mr. Gallagher: If he feels it is going to show anything, 
I suggest that he do it; but, as far as we are concerned, 
we still feel that they do not carry any burden. 

The Court: I will give him an opportunity to do it. I 
am not going to hold the case up for it. You can do that 
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overnight. He has a deposition to read tomorrow. 

2362 I am very much inclined to rule on this whole 
matter as part of the disposition of the case. As- you 

gentlemen know, we are not in a position, in these evidence 
propositions, to take the time during the trial to rule on 
the inadmissibility, unless they are plainly inadmissible. 
Now, then, in my judgment they are not plainly inadmis¬ 
sible. I have some trouble with the point. I will be frank 
with you. I do not know how much the action of a wholly 
owned subsidiary would be binding on another corpora¬ 
tion, unless you specifically do it; but I will give you a 
chance to argue that at the conclusion of the case. It comes 
within the part of the Trading with the Enemy Act that 
relates to— What is that language! 

Mr. Gallagher: Doing business. 

The Court: Doing business with an enemy. 

Mr. Gallagher: It is Section 2. 

The Court: I think I will dispose of it that way. 

I will permit Mr. Burling tomorrow, if he wants to, to 
properly authenticate them. I think under the law he has 
a right to tie in the signatures with admitted signatures 
that have already been produced in evidence of these par¬ 
ties. If he wants to do that, I will give him a chance to do 
that tomorrow morning; and then, unless I change my 
mind overnight, which I do not think I will, I will 

2363 leave the matter of the handling of it for final ar¬ 
gument. I frankly do not know the answer. I will 

let you submit that at the complete disposition. 

You could make that as one of your proposed findings 
of fact and conclusions of law, and Mr. Burling can ask 
me to find—you can dispose of it that way—as a matter 
of fact that Mr. von Opel in 1940 gave certain instruc¬ 
tions, and that beginning in 1941, after the war, there was 
nothing given to stop them, but, on the contrary, that 
there were certain loans made, and so forth, and that 
Transdanubia, under these letters, carried on operations. 
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You can make that as a finding of fact, and then, on 
that, you conclude as a matter of law that that was dojng 
business with an enemy within the meaning of the Act.! 

You can take the position, on the contrary, that it vj^as 
not incumbent upon them, but this was a separate entity, 
and Mr. von Opel did not have to give countermanding 
orders to stop it, and you can make a finding of fact based 
on what Dr. Meier said, that nothing was done, and so 
forth, and that that is not doing business. I think you dan 
enlarge it. 

I think that is really the better way to do that on th|is, 
because it probably is a material matter in tljiis 
2364 case, which ought to be passed on in the admitting 
and striking of evidence. 

On the authenticity of it, I think I would have to rule 
it out without authentication. 

I think you can do that tomorrow. 

How long will it take to read the deposition? 

Mr. Gallagher: I have a couple of more motions to mate. 

I would also like to renew my objection to Defendants 
Exhibit 30, which the Court permitted, at page 295 of the 
record, the Government to identify and then permitted 
them to introduce it in the record. 

That was a letter that was written by John Thomas 
Smith of General Motors to Mr. Wronker-Flatow, who, 
under inquiry by Mr. Burling, said he had a faint recol¬ 
lection of it. But we submit that is surely hearsay. Jo] 
Thomas Smith is not here, and we wish to renew our 
jection and move that the letter be withdrawn. That letter 
would call for considerable controverting— 

The Court: Tell me the circumstances of this. I have 
forgotten. 

Mr. Gallagher: Well, at page 295 of the record he hatd 
Mr. Wronker-Flatow—Mr. Stansfield—on the stand— 

The Court: That is Mr. Wronker-Flatow? 
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Mr* Gallagher: That is right, and Mr. Burling 

2365 started asking him, on page 295: 

“Question: I show you now a letter dated June 
2, 1932, a copy of such a letter, which was addressed by 
the general counsel to Dr. Manfred Wronker-Flatow; and 
I would like to ask you to look at it, to read it, and see 
whether it refreshes your recollection, whether you re¬ 
ceived this letter.” 

He says: 

“That was in ’32. I remember some, now that I read 
this letter, that I got some information from John Thomas 
Smith on the things; but they were transactions where I 
was not involved,” and so forth. 

“Question: But you recall having received this letter? 
“Answer: I have a faint recollection that I did receive 
such a letter. You see, there were many things happened; 
I don’t recall all of them. 

“Mr. Burling: I will ask to have this letter marked as 
Defendant’s Exhibit 30. The original is in English”— 

Mr. Burling: You omitted a sentence in reading it. You 
omitted a sentence: 

“It is telling the whole story.” 

Mr. Gallagher: “It is telling the whole story.” 

That is right; that should be in there. 

2366 We had objected, prior to the showing of the let¬ 
ter, at page 295, and I stated, at the conclusion of 

that statement, that there was no further need to restate 
our objection. 

The Court: Is that all there is on it? 

Mr. Gallagher: Yes, Your Honor. 

Mr. Burling: No. If Your Honor please, at the top of 
page 297, the record reads as follows: 

“The letter was accordingly marked and received in 
evidence as Defendant’s Exhibit No. 30.” 
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It went into evidence. 

The Court: Well, I guess he can move to strike it even 
if it is in. 

What do you say about that, Mr. Burling! His objec¬ 
tion is that it is hearsay, a statement on the part of Smi|th. 

Mr. Burling: Actually I was reading a depositionj I 
will ask Mr. Baum to argue it. 

Mr. Baum: Your Honor, the letter and the deposition 
were read, and what Mr. Gallagher was reading was the 
deposition before Mr. Stansfield appeared in person, pur¬ 
suant to your request, and in that deposition he was asked 
whether or not there had not been a proposal by the vpn 
Opels to reacquire the stock; and he said, when we got |to 
this letter, that he remembered such a proposal, 

2367 which is what is stated in this letter, by Jol|m 
Thomas Smith, and he remembered some wijld 

schemes of fictitious proposals, and then he demurred ^t 
using “fictitious.” 

If I may have a moment, Your Honor, I will find that^ 

Mr. Gallagher: But the only thing that is in evidence 
out of that deposition is what is read in, Mr. Baum. I do 
not think anything further should be read into the record 
out of that at this time. 

2368 The Court: I have got to get this straight. Is this 
the witness Stansfield testifying! 

Mr. Gallagher: No; this is Stansfield at the time of the 
deposition. 

The Court: That is right; I had not finished yet: Stan^- 
field by deposition before he came here to the stand! 

Mr. Gallagher: That is correct. 

The Court: On direct by you, he was asked— Wha^; 
question was it! 

Mr. Gallagher: This is their witness; they were interl 
rogating him at that time. It was direct because they had 
brought him here, although we brought him here by offeri 
ing him, as you recollect. When they came to that portioh 
of the deposition where they were going to put in this 
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letter from John Thomas Smith, I objected. I advised 
the Court: 

“If Your Honor wants to read it, we have no objection 
to Your Honor’s reading it” 

But on the basis— 

The Court: That is purely hearsay. 

Mr. Baum: No, Your Honor, because it is my recollec¬ 
tion that part of the deposition that is read into this rec¬ 
ord, Mr. Gallagher to the contrary notwithstanding, iden¬ 
tified—in other words, the witness said he remembered 
facts which were stated in that letter. It is a letter ad¬ 
dressed to the witness. He remembered having re- 
2369 ceived it. 

The Court: You should have asked him to testify 
to the facts from his own recollection. I do not know how 
Stansfield could adopt facts that this man told him in a 
letter except on hearsay, unless he was present when it 
occurred. 

Mr. Baum: Well, he was present throughout, as you 
recall, Your Honor. He was counsel for Adam Opel, A. G. 

The Court: He got this in Germany, and this was writ¬ 
ten from New York, wasn’t itf 

Mr. Baum: That is correct. By the way, the attorneys 
for the plaintiff have admitted that this is a letter written 
in the regular course of business. 

The Court: Well, he could have had letters written in 
the regular course of business, and they would be hearsay. 

The point counsel is trying to make is that Mr. Smith 
makes certain statements in this letter as to which he had 
no right to cross-examine or no privilege of cross-examin¬ 
ing him on and of not having the judge see his manner of 
answering. That is always subject to the objection of 
hearsay. 

Mr. Baum: Mr. Smith has been dead for about a year 
and a half. 

The Court: That does not admit his letters. . 

Mr. Baum: But the testimony of the witness, when he 
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was shown the letters was, “Yes, I remember these. Mr. 
Connor, who is Mr. Gallagher’s partner, had plenty of 
opportunity— 

Mr. Gallagher: I just read where he said: 

2370 “I have a faint recollection that I did receive 
such a letter.” 

He said, “I remember I got information from John 
Thomas Smith, but the transactions were forward and 
backward.” 

The Court: I will let you pick out the part of the depo¬ 
sition which you say shows that Mr. Stansfield was tes¬ 
tifying to facts in here. Even then, I do not see how I 
could let this stay in, because he had probably refreshed 
his recollection from a lot of documents not properly used, 
in this case. I do not want to get in any error on an impor¬ 
tant point like this. I will give you a chance to argue that 
in the morning. 

Mr. Gallagher: I would like to say, by way of going 
back, that you stated our position with respect to TranS- 
danubia. We have had no right of cross-examination of 
either of those men whose letters they want to try to put 
in now, as to whether or not we did business with them op 
what the situation is. That is just exactly what we have 
been deprived of. 

The Court: What letters do you meant 
Mr. Gallagher: The letters we are talking about, 99 to 
104. I 

Mr. Burling: Those letters were written by officers of 
a wholly-owned subsidiary. 

The Court: What he wants to show is that they wer^ 
taken from the files of the regular corporation. 

2371 Mr. Gallagher: No, they are not taken from th4 
files of our corporation, if there has been any mis-j 

understanding on that. They are taken from files of a 
German in Germany by the name of Giulini. These are 
not taken from Transdanubia’s files. No, sir. I am sorry. 
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if I have not made this clear. These are out of a German 
witness’ file in Germany. 

The Court: I will hear you on that tomorrow morning. 
What is your third point? Maybe you had better bring 
that up. That does involve a point I had not thought of. 

Mr. Gallagher: Then, the third point is something I 
merely want to clarify for the record. Defendant’s Exhib¬ 
its 55 and 56, which were the General Motors’ interoffice, 
fourth degree hearsay memorandum, Your Honor subse¬ 
quently sustained objection to, and they withdrew them. 
At that time you made a statement that that portion of 
the testimony that might not have pertained to the objec¬ 
tion could still stand. I should now like to renew that ob¬ 
jection and move to strike now the testimony on pages 
996 through 1009, which pertain to those General Motors 
exhibits which are now out of evidence. 

The Court: I won’t consider any testimony that relates 
to them. 

Mr. Gallagher: That is what had me a little confused. 
In reading over the transcript and going back, there was 
a little language that had me perturbed as to whether 
something would be standing in that area. 

2372 The Court: What I probably said, or what I meant 
to say, was that if he had any personal knowledge 
of the transaction, I would permit it, but the interoffice 
memorandum itself I did not believe was permissible. 

Mr. Gallagher: That is all, Your Honor. 

The Court: I will give you a chance to look that up to¬ 
morrow. Then you can prove your handwritings and can 
argue the proposition more in detail. I had thought I 
would put it off to the end, but I think I can dispose of it 
tomorrow. 

There is no reason why we cannot close this whole case 
tomorrow, is there? 

Mr. Gallagher: I certainly see none. I have a few ques¬ 
tions to ask Mr. von Opel and two questions of Dr. Kron- 
stein. 
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Mr. Burling: We shall have 20 minutes on a deposition 
plus a handwriting expert 

The Court: Maybe you gentlemen can work out that au¬ 
thenticity yourselves. If you cannot, I will hear it 
We will adjourn until 10 o’clock tomorrow morning. 

I 

(At 3:35 p.m. an adjournment was taken until Tuesday, 
January 11, 1949, at 10 aon.) 

• • • « • I 

2376 Proceedings 

Mr. Gallagher: If Your Honor please, if I may Say 
so, we overlooked yesterday, in our objection and jour 
motion to strike, also, including Defendant’s Exhibitsj 90 
and 98. There was a little confusion in the record. 

The Court: Let me have the numbers, now. 


Mr. Gallagher: Nos. 90, 98, and 99 through 104. As to 
those our objection is renewed, and also a motion! to 
strike. 

For clarification, I should like to state to the Court] in 
view of Your Honor’s statement yesterday, and to make 
clear any confusion, that these documents were never shown 
to us before trial. There was no stipulation covering these. 
They are not out of the files of either Uebersee or Trans- 
danubia, to our knowledge. They are out of the files of 
Giulini, and not shown to have been kept in the regular 
course of business. 

Mr. Frick, of Giulini Brothers, whose name was men¬ 
tioned by Mr. Burling, is, to our knowledge, alive, and, 
to the best of our knowledge, was not brought. 

Mr. Burling: I believe 97 and 98 and 90-A fall into dif¬ 
ferent categories. 

There is no question there whatsoever as to the genuine¬ 
ness of the documents, because the genuineness of the 
signature of the officer of Transdanubia was flatly and un- 


1534 


equivocally admitted by Fritz von Opel* As to 98, 
2377 it was an aid memoir or a memorandum prepared by 
somebody in Giulini regarding what apparently was 
a conference that took place between them and some 
people in Transdanubia. 

The Court: I am going to rule on that as soon as I get 
the testimony in. Do you have some experts? 

Mr. Burling: No, Your Honor, we do not. We were told 
by a handwriting expert that some of these signatures— 
there being two of each man—are inadequate, so that the 
expert could not testify unqualifiedly. 

The Court: Suppose you read your deposition while 
Mr. Yates is assembling these. Then we will come right 
back to this. 


Deposition of James D. Mooney 

Mr. Baum: This is the deposition of James D. Mooney, 
taken in Toledo, Ohio. 

May I ask, Your Honor: Is it agreed by counsel that we 
need not read the opening paragraph? 

Mr. Gallagher: That is 0. K. 

(The deposition of the witness James D. Mooney was 
then read. Mr. Baum read the questions on direct examina¬ 
tion, and Mr. Goldstein read the answers.) 


“James D. Mooney, of lawful age, being by me first duly 
sworn as hereinafter certified, deposes and says as follows : 

Direct Examination 

By Mr. Harris: 

2378 “Q. Mr. Mooney, will you state your full name for 

the record? A. James D. Mooney. 
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“Q. Where is your residence? A. 2104 Parkwood Ave¬ 
nue, Toledo, Ohio. 

“Q. What is your present occupation? A. I am Chair¬ 
man of the Board and President of Willys Overland 
Motors, Incorporated, Toledo, Ohio. 

“Q. For how long have you held that position? A. Since 
January, 1946. 

“Q. Were you ever employed by the General Motors 
Corporation? A. Yes, sir. 

“Q. During what period? A. From 1919 to 1941, land 
then later from 1945 to 1946. 

“Q. In what capacities were you employed by General 
Motors? Could you give us the various capacities chrono¬ 
logically by dates? A. Yes, sir. 

“Q. What I would like to get is simply a description of 
the positions you held and the dates? A. I guess that |Ls it 
(refers to paper). 

“Mr. Harris: Suppose you take down the following, in 
answer to this question: Mr. Mooney stated that 
2379 he had recently prepared a summary of his experi¬ 
ence, for the Willys Overland Publicity Department. 
It was stipulated by Mr. Gallagher and Mr. Harris that 
this summary prepared by Mr. Mooney might be copied 
into the record, in answer to the question. 

“Mr. Gallagher: That is all right.” 

Mr. Baum: On page 3: j 

“Thereupon, a copy was made for the reporter, and is 
herein incorporated into the record as follows: 

i 

“James D. Mooney was graduated from the Case j In¬ 
stitute of Technology, Cleveland, Ohio, 1908, with a 
Bachelor of Science degree in Mining and Metallurgy. 
Later he received post-graduate degrees in Mechanical 
Engineering and Doctor of Engineering from Case and a 
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Bachelor of Science degree in Commerce from New York 
University. 

“Mr. Mooney, during World War I, served overseas as 
a Captain in the 309th Ammunition Regiment, 159th Field 
Artillery. 

“After World War I, Mr. Mooney became a special 
assistant to Alfred P. Sloan who then, in 1919, was a Vice- 
President of General Motors, in charge of the Accessories 
Divisions. 

“In 1920, Mr. Mooney was made President and General 
Manager of the Remy Electric Company, a General 
2380 Motors subsidiary, manufacturing electrical equip¬ 
ment, starting motors, generators and ignition for 
cars and trucks. 

“In December, 1921, he was made General Manager of 
the General Motors Export Company. 

“In 1922, he was elected to the General Motors Board 
of Directors, and during the following years served on 
the Corporation’s Operation Committee, Executive Com¬ 
mittee and Engineering Committee. 

“He became successively President of the General Motors 
Export Company, President of the General Motors Over¬ 
seas Corporation and Group Executive in charge of the 
Corporation’s Overseas Operations. 

“From 1923 to 1939, he installed, constructed and organi¬ 
zed the Corporation’s world-wide scheme of overseas manu¬ 
facturing and assembly plants and warehouses. 

“In 1940, Mr. Mooney was relieved of his responsibilit¬ 
ies for the General Motors Overseas Operations, and was 
made Chairman of a small group of Directors given special 
sanction by the Board to plan and execute quickly the con¬ 
version of the Corporation’s manufacturing facilities from 
the production of cars and trucks to the production of 
planes, engines, tanks, guns and ammunition for the Army 
and Navy. 

“He became a member of the Naval Reserve in 1937, and 
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was called into active service a month before Pearl 

2381 . Harbor. He was made head of the Production En¬ 

gineering Section of the Bureau of Aeronautics with 
the rank of Lieutenant Commander. He later was trails- 
ferred to the Advance Base Division, and was promoted! to 
the rank of Captain while on duty in England as a member 
of the staff planning the Normandy invasion. 

“In 1944-45 he served on the staff of the Chief of Naval 
Operations as part of the planning group charged with 
making recommendations for improving naval operations 
in the Pacific. 

“In 1945, upon release from active service with tlhe 
Navy, Mr. Mooney returned to General Motors and re¬ 
sumed his duties as Group Executive in charge of the Over¬ 
seas Operations, a member of the Board of Directors ajnd 
Administration Committee. 

“Mr. Mooney resigned from General Motors in Jan¬ 
uary, 1946, to join Willys-Overland Motors, as Chairman 
of the Board, President, Chairman of the Executive Com¬ 
mittee and a member of the Finance Committee.* * * j 

“Q. I call it to your attention, Mr. Mooney, that this 
memorandum of your experience which you prepared stages 
that from 1923 to 1939, you were with the General Motcjrs 
Export Company. In what capacity were you serving with 
General Motors Export Corporation in 1931 and 1932? 
A. Well, I was the responsible operating executive for any¬ 
thing in the General Motors Corporation that was 

2382 outside of the United States and Canada. 

“Q. That includes Germany? A. Oh, yes. 

“Q. Where was your office? A. New York. 

“Q. Did you sometimes travel through Germany during 
that period on the business of General Motors Expoijt? 
A. Yes, sir.” j 

Mr. Baum: I skip, now, to the first question on page 6 i 


I 
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“Q. Did yon know in yonr capacity as President of 
General Motors Export Corporation who owned the stock 
of Adam Opel A. G. in the year 1930 and the first part of 
1931? A. At that time I knew who owned it. It was part 
of my responsibility to know who owned it. 

“Q. Who did own Adam Opel A. G. at that time? A. 
That is where you get into this memory thing. At that 
time I knew who owned it; but I would have to depend on 
my memory now for 1931 and 1932, and that is where I 
have to saw off because I could not say positively now out 
of my memory. Therefore might I sum up the answer: at 
the time I had a very definite responsibility for knowing 
who owned the stock of all these companies; that was my 
peculiar responsibility, and I knew at that time. 

2383 “Q. But you no longer recall with certainty the 

details of the stock ownership of Adam Opel A. G. 
in 1930? A. That is right. 

“Q. For the purpose of refreshing your recollection, I 
show you now a photostat of a letter dated April 11, 1929, 
from Wilhelm von Opel to the National City Bank, of 
New York. This photostat has been marked Defendant’s 
Exhibit A. The typed words ‘Exhibit A’ at the top are 
not part of the original letter. Will you please read that? 

“(Witness does.) 

“Q. Does this refresh your recollection as to the owner¬ 
ship of certain of the shares of stock of Adam Opel A. G. 
during the year 1930? • # • 

“Q. Will you go ahead and answer the question, Mr. 
Mooney? A. What is the question?” 

Mr. Baum: The question was read to the witness. 

“A. No, it does not. 

“Q. I call it to your attention that this letter from Wil¬ 
helm von Opel to the National City Bank appears to con¬ 
stitute part of an agreement whereby he deposited 600 
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shares of Adam Opel, A. G. with the Bank, subject 

2384 to certain rights of purchase by General Motors, or 
subject to certain rights on the part of Mr. yon (j)pel 

to require General Motors to purchase. Does that refresh 
your recollection? #tf 

“Q. You are to go ahead and answer the question, Mr. 
Mooney. A. Yes, sir. 

“Q. Do you now recall that this was part of an arrange¬ 
ment between Wilhelm von Opel and General Motors where¬ 
by these 600 shares of stock owned by Wilhelm von C^pel 
were deposited with the National City Bank, subject to the 
arrangements set out in this letter? A. I recall the general 
theory or the substance of the deal between Opel and Gen¬ 
eral Motors because I was in on that; and, naturally, it was 
left to our General Counsel to handle these technical de¬ 
tails. 

“Q. Please tell us what you recall about the arrange¬ 
ments between General Motors and the Opels.® # • A. 

I remember that in essence it was considered useful mu¬ 
tually between Geheimrat von Opel and the General Motlors 
group for the Opel group to retain some interest in the 
Opel Company. Part of the story on that was that— j 

“Q. Suppose you go back to the purchase of the Opel 
Works by General Motors. Do you mean at the time of that 
purchase it was considered desirable that the Opels 

2385 retain some interest? A. Yes, that is the point 

“Q. In what year was that purchase? A. That 
was in 1929. 

“Q. Go ahead. A. We wanted part of the Opel group, 
particularly Geheimrat himself, to give us a hand in the 
general administration, and what you might call the very 
general management of the property; and it was thought 
advisable from the General Motors standpoint to retain 
and have retained some Opel interest in the property be¬ 
cause, naturally, if they held on to some of the stock jin 
the company, they would have an incentive for working 
with the American management. 
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“Q. Was an arrangement therefore made with Geheim- 
rat whereby he continued to hold some of his stock after 
* the sale in 1929 to General Motors! A. Yes, sir. 

“Q. Did you learn something during 1931 that Geheim- 
rat Wilhelm von Opel was considering selling out the bal¬ 
ance of his stock to General Motors! A. Yes, sir. 

“Q. Do you recall how you learned that! A. In discus¬ 
sions with Geheimrat, he told me that he was considering 
it, and I made a plea to him to retain his interest. 

2386 We had a very frank discussion about the thing 
between the two of us. He wanted me to tell him 

whether I really meant what I said, that I wanted him to 
go along with the company and be chairman of it, and 
actually be what you might call the public head man in 
Germany. I told him very earnestly at the time that I was 
eager to retain him as chairman and retain his interest 
in the property.” 

Mr. Baum: I skip now to the middle of page 10: 

“Q. Could you give us as nearly as you can the date 
of these discussions with Wilhelm von Opel! A. There is 
where my memory is a bit vague, my recollection of it at 
the moment. I suppose if I refreshed my memory and took 
a chronology of my trips and made studious efforts—you 
know how you stimulate your memory by putting different 
pieces in—then I could tell you. It was, roughly, out of my 
vague recollection, two or three years after we got under 
way, perhaps a couple of years after we sort of got under 
way with the arrangements, trying to operate the company 
in harmony with the Opel people, starting with Geheimrat. 

“Q. You do recall the date! A. No, I do not. 

“Q. For the purpose of refreshing your recollection, I 
show you now a photostat of a memorandum dated 

2387 October 22, 1931, from A. P. Sloan, Jr., to Donald¬ 
son Brown—you have seen that! 

“Mr. Gallagher: We have seen it. 
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“Q. Will you please read that, Mr. Mooney? 

“(Witness does.) 

“Q. Have you read that, Mr. Mooney (Defendant’s Ex¬ 
hibit B)? A. Yes, sir. 

“Q. Does that memorandum refresh your recollection as 
to the date of these conversations with Wilhelm von 
Opel? # * # A. It does not refresh my memory about the 
dates. It refreshes my memory about the general principle 
that I was interested in at the time, of keeping Geheimlrat 
interested in going along as chairman of the property. 

“Q. Will you tell us what you can recall concerning your 
negotiations or discussions with Mr. Wilhelm von Opel 
concerning his retaining his stock for a while longer? * * • 
A. My peculiar responsibility in General Motors for the 
various properties overseas was particularly in the fi^ld 
of getting them managed, which, in turn, meant providing 
Management personnel for the various properties, and this 
included, of course, the German property, Adam Opel A. ]G. 

Geheimrat von Opel had been concerned for some 
2388 years with the management of the property, was 
intimately concerned with all the details of operat¬ 
ing it, knew the motor car business very well and gen¬ 
erally had a type of personality that you look for in tlhe 
management field. We had undertaken the problem |of 
managing Opel with the approach that he would provide 
American technical know-how and skilled technical per¬ 
sonnel; but that over in the fields that particularly related 
to German public relations, relations with dealers, etc., 
we would retain as many of the German executives as pos¬ 
sible, so that we would get the advantage of the combina¬ 
tion of knowledge and experience in Germany with tech¬ 
nical knowledge of how to design and build cars and trucks. 
Geheimrat was a very important person on the German 
side of the management, so I was eager to retain him as 
part of the management; and so, therefore, when he began 
discussing with me the idea of selling the rest of his stock, 
I tried earnestly to discourage him from selling out. 
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. “Q. With this memorandum of Sloan’s before yon, and 
with yonr recollection refreshed by it, can yon state whether 
it was in October, 1931, that yon discnssed with Mr. Wil¬ 
helm von Opel an arrangement whereby he might retain 
his shares for a longer period of time? A. I cannot re¬ 
member that exact date. I think it is seventeen years ago 
and I don’t think I wonld be honest if I said I conld 

2389 remember the exact date at that time. I can re¬ 
member the snbstance and principles of things we 

were striving for, bnt I just have not got that kind of mem¬ 
ory; so therefore I cannot say, I cannot identify, any exact 
dates. If it were useful, those dates could be nailed down; 
if they are in controversy and there are two sides to the 
story, you can certainly get those nailed down. A little 
research upon my travels would settle that.” 

Mr. Baum: Skipping, now, to the question toward the 
bottom of the page: 

“Q. Do you recall whether you reported to Mr. Sloan 
your conversations with Mr. Wilhelm von Opel about his 
retaining his stock for a while longer? I am not asking 
you for your general practice on reporting to Mr. Sloan, 
but whether you recall reporting to him on this particular 
matter? A. There is where the memory thing comes in 
again. To remember a telephone conversation of some kind 
or something you did seventeen years ago; all I can say is 
that you have to exclude that. Quite obviously, if you are 
on the operating side of an industrial company, you report 
to the financial guys and lawyers, and let them carry on 
the rest of the day’s work. You tell them what in principle 
you would like to get done, and they go along and do the 
best they can and mop up in back of you. 

2390 “Q. I call your attention to the first paragraph of 
this document that has been marked as Defendant’s 

Exhibit B, which states: # # # 
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* ‘I just want to put on record what Mr. Mooney Itold 
me over the telephone as to his recommendation with re¬ 
spect to the holdings of Dr. Wilhelm in Adam Opel Aj G.’ 

‘What I am asking you is whether you recall having such 
a telephone conversation? A. No, I do not. 

“Q. Have you any reason to think that the statements 
in this memorandum, insofar as they refer to such a Con¬ 
versation with you, are inaccurate? A. I have no reason 
to believe—” 


Mr. Gallagher: Just a moment. At that point I object. 

I thought we were going to cover that. This is one of I the 
exhibits excluded from evidence, 55 and 56, definitely a 
hearsay memorandum prepared in America, not prepared 
abroad. As a matter of fact, I think it is completely ir¬ 
relevant that we are going any further with the question 
on the statements appearing in the memorandum, wihen 
the memorandum has been excluded. 

Mr. Baum: I agree, Tour Honor; I will skip that. I frill 
go to the top of page 15. I will read the answer after the 
objection there—the ninth line: 

2391 “A. I recall that after my conversation with hinf at 
Russelsheim, he seemed to be quite convinced—and 
by this time our relations were of such a nature that j we 
were quite frank with each other—he seemed to be qijiite 
convinced that I meant what I said when I told him that I 
wanted him to retain his position as chairman of the board 
and retain his financial interest in the company. 


‘Q. Do you remember whether Mr. Wilhelm von 0 


pel 


made a definite proposal that he would retain his stjock 
on certain conditions? # # # A. I remember he told me| he 
would proceed on the course generally of retaining Ihis 
stock. We did not have—at least I have no recollection of 
the specific conditions at the time.” 
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Mr: Baiun: Going to the top of page 16: 

“Q. Do yon recall whether Mr. Wilhelm von Opel stated 
that he would be willing to retain his stock if the obliga¬ 
tion of General Motors to pay for it were changed from 
one to pay in marks to one to pay in dollars? • • • A, No, 

I do not. 

“Q. I now show you a copy of a radiogram or telegram 
dated October 23, 1931, from Wilhelm von Opel to Mr. 
Sloan, at General Motors, New York City. This document 
consists of two pages and is marked Defendant’s Ex- 
2392 Mbit D. Have you read that radiogram, Mr. Mooney? 
A. Yes, sir. 

“Q. Can you state whether tMs radiogram dealt with . 
the negotiations wMch you have already described between 
you and Mr. Wilhelm von Opel, looking toward Ms re¬ 
taining Ms stock?” 

Mr. Gallagher: Will you please identify, Mr. Baum, that 
exMbit, now, with our new exMbits, so that the record is 
correct on it? 

Mr. Baum: I believe that is Defendant’s ExMbit 6 at 
present 

Mr. Gallagher: All right 

Mr. Baum: Page 16: 

. “A. Yes, it fits in with it. 

“Q. With your recollection refreshed by that radiogram, 
can you now recall whether Mr. Wilhelm von Opel pro¬ 
posed to retain part of Ms stock if he were guaranteed pay¬ 
ment in gold instead of marks? # • # A. I can remember 
that he proposed to retain part of Ms stock; but the tech- 
Mcal details about what the foundation should be on them, 
whether gold or marks, I cannot remember. 

“Q. Do you know what was the result of these negotia¬ 
tions between Wilhelm von Opel and General Motors about 
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Mr. von Opel’s retaining some or all of his 

2393 stock! #i * A. I can remember that it went into 
some kind of confusion and misunderstanding be¬ 
tween Germany and New York somewhere. Just how that 
got cleared up or what happened, I'can’t remember, j 

“Q. Do you know whether any arrangement was ever 
made between General Motors and Geheimrat whereby he 
did retain his stock!* * • A. I can’t remember that posi¬ 
tively, no. 

“Q. Do you know whether at that time Geheimrat went 
ahead with his intention to sell his stock to General 
Motors! * * * A. I can’t remember.” 

Mr. Baum: Skipping, now, to the top of page 18: 

“Q. Do you mean your testimony to be, Mr. Moo 
that you are unable at the present time to recall whe 
these negotiations with Mr. Wilhelm von Opel resulted in 
his retaining his stock, or whether he went ahead and sold 
it! A. Yes, that is what I mean.* * * 

“Q. During your discussions with Mr. Wilhelm von Opel 
about his retaining stock in Adam Opel A. G., were you 
ever told by him that he no longer owned any stock in 
Adam Opel A. G.!* * * A. No, I was not. 

“Q. Were you ever told by anyone else at the time 

2394 of those negotiations that Mr. Wilhelm von Opel 
no longer owned the stock! * * * A. I don’t remem¬ 
ber that. 

“Q. Do you remember whether you were ever told at 
the time of these discussions with Mr. Wilhelm von Opel 
about his retaining stock in Adam Opel A. G. that he no 
longer owned any stock! * * * A. No, sir. . j 

“Q. Do you mean, Mr. Mooney, that you were not so 
told? I am not clear how you meant to answer the ques¬ 
tion. A. The only thing I can remember— * * * 
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“A. —about that, I had general reasons to presume he 
was still chairman of the company, in conformance with 
the general understanding that we had had.® • • 

“Q. At the time you were discussing with Mr. Wilhelm 
von Opel his retaining stock in Adam Opel A. G., was it 
your understanding he owned the stock you were discuss¬ 
ing? ii# A. Yes, sir. 

“Q. And at the time of these discussions, were you ever 
told by Wilhelm von Opel that he had made a gift of his 
stock in Adam Opel A. G. to his son Fritz? * # # A. No, 
I was not 

“Q. When did you first hear of such a gift? • # • A. 
Never heard of it. 

2395 “Q. At the time of these negotiations with Mr. 
Wilhelm von Opel about his retaining stock in Adam 

Opel A. G., did you ever receive any proposal that Mr. 
Fritz von Opel hold shares of stock in Adam Opel 
A. G.? * • ® A. No, sir. 

“Q. If the proposal to retain shares of stock in Adam 
Opel A. G. had been made in behalf of Fritz von Opel, 
rather than by Wilhelm von Opel, would you have favored 
the acceptance of the proposal? * * * A. No, sir. 

“Q. Will you please give us the reasons for your an¬ 
swer? • # • 

“Q. Will you please tell us why you would not have been 
interested in the proposition that Mr. Fritz von Opel re¬ 
tain or hold stock in Adam Opel A. G.? * # # A. Because 
Fritz had shown disinclination to be mixed up with the 
management of the company. 

“Q. Had Mr. Fritz von Opel worked for General Motors 
Export Corporation? A. Yes, sir. 

“Q. Do you recall in what capacity he had been employed 
by rt? A. Not very clearly. As I recollect it he was em¬ 
ployed over at General Motors Continental S. A., Antwerp, 
Belgium, for a while. 

2396 “Q. What type of plant was the plant in Antwerp? 
A. An assembly plant. 
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“Q. Do you recall what Mr. Fritz von Opel’s duties and 
responsibilities at that plant were? A. No, I do not.” 

Mr. Baum: That concludes the direct examination, Your 
Honor. j 

(The questions on cross-examination were read by tylr. 
Gallagher, and the answers were read by Mr. Boland, ) 

Mr. Gallagher: This is the cross-examination by Mr. 
Gallagher: 

“Q. Mr. Mooney, are you familiar with the fact that jthis 
week General Motors took over control again of the Adam 
Opel A. G. Plant of Germany? A. I saw it in the news¬ 
paper a couple of days ago, yes. • • # 

“Q. Subsequent to April of 1929, when General Motors 
assumed control of the Adam Opel A. G. Works in Ger¬ 
many, did you go to Germany very often to visit those 
facilities? A. Well, yes, I did; I went rather often. 

*Q. You stated that Geheimrat von Opel and you be¬ 
came quite frank after a period of time; on how many 
occasions did you see him in Germany during the first two 
or three years of G. M. operation of those facilities? 
2397 A. Oh, perhaps an average of a few days every 
three months. 

“Q. How did you address him? A. Geheimrat. 

*Q. You did not call him Bill or William? A. No, sir. 

“Q. You have previously stated in your testimony that 
he made no statement to you about any gift to Fritz, pid 
he ever make any statement to you about any gift to his 
daughter? A. No, sir. 

“Q. Did he ever discuss with you the settlement he made 
on his daughter at the time of her marriage? A. No, sir. 

“Q. Did he ever discuss with you how he had invested 
his wealth? A. No, sir. 

“Q. Did he ever discuss with you the contents of his wijll? 
A. No, sir. 
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“Q. Mr. von Opel was considerably older than yon, was 
he not, Mr. Mooney? A. Yes, I think he was abont ten 
years older. 

“Q. How did he address yon, by what salutation? A. 
Mr. Mooney. 

* 2398 “Q. In 1929 when General Motors determined to 

acquire the Opel Works, did yon make that decision 
for the General Motors Corporation? A. No, I made it 
as part of the group that visited Germany at that time. 

“Q. Who was the deciding factor in the purchase? A. 
The group. 

“Q. You were one of the group? A. Yes, sir. 

“Q. How large a group was that, Mr. Mooney? A. 
About five, as I recollect. 

“Q. Who else were in that group? A. Donaldson 
Brown. 

“Q. Donaldson Brown, Financial Adviser of General 
Motors? A. Yes, chairman of the Finance Committee. 

“Q. John Thomas Smith was General Counsel? A. 
Yes, sir. 

“Q. Who else, Mr. Mooney? A. Albert Bradley. 

“Q. What was his position? A. Vice-President in 
Charge of Finances. 

“Q. Anybody else? A. I think Fred Fisher was in on 
part of it 

“Q. What was his position with General Motors? 
2399 A. Vice-President and member of the Board and 
Executive Committee. 

“Q. Was there anybody else, to your recollection? A. 
Myself, of course. 

“Q. And yourself? A. Yes, sir. 

“Q. Was Mr. Sloan a member of that group? A. No, 
sir. 

“Q. He was not? A. No, sir. 

“Q. Did he participate in the determination to acquire 
these works? A. Yes, he did. 
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“Q. Subsequent to or contemporaneous with the time 
you gentlemen— A. Contemporaneously. 

“Q. Did you make that determination here in the Stages 
or in Germany! A. Germany. j 

“Q. Where was Mr. Sloan at that time! A. New Yo^rk. 
W Q. Did your group submit the proposition to him! jA. 
Yes, sir. 

“Q. Did you have to await his approval! A. Those 
things were decided as part of the group. He did i^ot 

2400 take any positive position. We decided as a group 
those matters that were of mutual interest to hiijn. 

“Q. If he had• objected would the deal have fallen 
through! A. Not necessarily. 

“Q. Geheimrat von Opel knew Mr. Sloan personally, did 
he not! A. Yes, sir. 

“Q. He also knew Mr. Donaldson Brown! A. Yes, sir. 
“Q. He knew you, of course! A. Yes, sir. 

“Q. He knew Mr. John Thomas Smith! A. Yes, sir. 
“Q. Did he know any of these other gentlemen yqu 
mentioned—Mr. Bradley! A. Yes, sir. 

“Q. In other words, is it true that he knew all of the 
top level men in General Motors! A. Yes, sir. 

“Q. As a matter of fact, those were the men with whoiln 
he dealt when he entered into the escrow agreement with 
General Motors; is that not correct! A. Yes, sir. 

“Q. And it is a further fact, is it not, that tile 

2401 escrow agreement was entered into between Wilheliji 
von Opel and General Motors Corporation; nqt 

General Motors Export Subdivision; is that correct! A. 
That is right. 

“Q. Getting down to the latter part of 1931, specifically, 
between the date October 17, which is just prior to the 
date appearing on Defendant’s Exhibit B which defendr 
ant’s counsel showed you, which is the Donaldson Brown 
memorandum; just prior to that time and for a periocjl 
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of the next three or four weeks, when was it during that 
period that yon first learned that a call had been made 
on General Motors for them to purchase the remaining 
Opel shares! A. I don’t remember when a call was made. 

“Q. Defendant’s Exhibit B, dated October 22, reflects 
a telephone conversation which you had with Mr. Sloan. 
Do you recollect where you made that telephone call 
from! A. No, I do not. 

“Q. Do you have any recollection whether or not at 
that time you were in Germany! A. No, I have not. 

“Q. Do you recollect at the time that these conversa¬ 
tions which you have mentioned, with respect to Wilhelm 
von Opel retaining his interest in the Opel Works; 

2402 whether or not John Thomas Smith came to Ger¬ 
many to participate in those discussions with you! 

A. I have a vague recollection of his being there shortly 
after I had had one of the conversations. 

“Q. You at this time, if I understand you correctly, 
have no specific recollection of any details that transpired 
at that time; only a general recollection that discussions 
were had with Geheimrat von Opel looking toward his 
retaining a stock interest in Opel; is that correct! A. 
Yes, that is right. 

“Q. Do you recollect how many times you talked to him 
at this time about this situation! A. Well, several. 

“Q. Do you recollect that at this time Fritz von Opel also 
came to Germany! A. No, sir. 

“Q. Do you have any recollection of the fact that Fritz 
von Opel had served prior to this time a notice on General 
Motors calling on them to purchase the Opel shares! A. 
No, I have not. 

“Q. When you had your conversations with Wilhelm, 
then, do I understand you correctly you had no knowl¬ 
edge of the fact that a call had already been made on 
General Motors to purchase these 600 shares! A. 

2403 I have no recollection of it; you use ‘knowledge’; 
I say ‘recollection.’ 
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“Q. Am I correct in saying, Mr. Mooney, that yon were 
in favor of Wilhelm von Opel retaining what yon thought 
his interest to be in Opel! A. Yes, sir. j 

“Q. Am I also correct in stating that from yonr knowl¬ 
edge, John Thomas Smith, Alfred Sloan, Mr. Bradley, 
Mr. Donaldson Brown and all the other gentlemen whom 
yon have mentioned as part of this gronp, were interested 
in having Wilhelm von Opel retain what yon thonght pis 
interest to be in the Opel Works! A. They left it to me 
to operate these properties, and, in tnm, provide largely 
the management personnel for them; so that when I took 
the position that I wanted to have Geheimrat retained in 
the management as chairman, they went along with thjat. 

“Q. Do you recollect that John Thomas Smith—yon said 
yon turned these matters over to the lawyers—do y|ou 
recollect that John Thomas Smith was also interested, as 
yon were, in having Wilhelm retain what yon thonght ljiis 
interest was! A. That is right. 

“Q. Do yon recollect generally from yonr own recollec¬ 
tion, as refreshed from the memoranda which de- 
2404 fense counsel has shown you, Defendants Exhibit 
B, that Donaldson Brown and Mr. Sloan were like¬ 
wise interested in having Opel retain what yon thought 
his interest to be! A. Yes, that is right. 

“Q. By the way, Mr. Evans was manager of the Opel 
Works, was he not! A. Yes, sir. 

“Q. He was likewise interested in having Wilhelm von 
Opel retain what you thought his interest to be in Opel! 
A. Yes, sir. 

“Q. Do you recall Mr. Wronker-Flatow! A. Yes, sir. 
“Q. Mr. Flatow was counsel for that subdivision of 
General Motors Export; is that correct! A. He was for 
a while. I am a little vague about that. • • • 

“Q. Pertaining to the Opel German properties! A. He 
was counsel for a while, and then took an executive jdb 
down at Opel. I am a little vague about that 
“Q. He was also interested in behalf of General Motors 
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in having Mr. Opel retain what yon thought his interest 
to be! A. He never discussed the thing with me 

2405 and I never asked him whether he was. 

“Q. You did not ask Mr. Flatow his ideas! A. 

No, sir. 

“Q. These other gentlemen were interested, as you were, 
in Mr. Opel retaining what you thought his interest to be! 
A. That is right. 

“Q. At that time, if I understand you correctly, Mr. 
Wilhelm von Opel indicated to you he was interested in 
retaining what you thought his interest to be, is that 
correct! A. He was willing to retain his interest as part 
of the business of retaining the job of chairman, and going 
along to give us a hand to operate the company. 

“Q. And retaining this stock interest that you discussed! 
A. That is right. 

“Q. But in spite of the unanimity of desire on the part 
of all you gentlemen, the interest was not retained; is 
that correct? A. That is the thing I don’t recall, whether 
it was retained or not. 

“Q. You know that the Opels did not have any interest 
in the Opel Plant subsequent to 1931, do you not, 

2406 Mr. Mooney? A. I would have to take your say on 
that. I really don’t recall that now. I have sort of 

lost track of that. 

“Q. You never saw the records of General Motors to 
disclose whether or not they finally, after the fall of 1931— 
A. I suppose I did at the time. At the time, as I say, I 
knew all about these things; but now, seventeen years ago, 
I could not say, ‘Well, they did. this or that.’ I just can’t 
recollect. 

“Q. Do you not recollect that Fritz von Opel was op¬ 
posed to retaining an interest in the Opel Works? A. I 
don’t know that. 

“Q. Just to clarify a few other things, Mr. Mooney; 
you stated that Fritz von Opel worked for General Motors 
Export Continental S. A., at Antwerp: Is it not a fact 
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that while Mr. von Opel was making a study of methods 
of production and operation, he was not an employee of 
General Motors Export? A. I don’t remember. 

“Q. Is it not a fact he never drew any salary frpm 
General Motors Export? A. I don’t know. He passed j>ut 
of my sort of horizon or area of visibility. 

“Q. You have no recollection? A. Not only!no 
2407 recollection, but I did not know at the time what 
he was doing; and it did not make any difference 

to me. 

“Q. When you say employed, you are not certain jhe 
was employed, as we use the term usually; he was aroujnd 
the property, but whether on the payroll you could not 
state at this time? A. No, I just don’t know; did ijiot 
know at the time.” 


Mr. Gallagher: Going over to page 31: 

“Q. Have you stated previously, or does the memo¬ 
randum which you prepared with respect to the dates I of 
your association with General Motors reflect when you 
left Germany? A. No, sir. 

“Q. Do you recollect when you left Germany? A. I was 
in and out. 

“Q. I mean when you left prior to the war. Was it 1939, 
1940 or 1941? When did you sever your connection? A- 
(Witness refers to memorandum.) Yes, in 1940, it says he(re. 
Have you looked at this at all? 

“Q. Just briefly. Do you remember independently |of 
that memorandum whether or not you left in 1940, or v^as 
it 1941? A. I was in Germany the last time in the spring 
of 1940. 

2408 “Mr. Gallagher: That is all, Mr. Mooney. Thaiik 


you. 77 

Mr. Burling: If Your Honor please, there are two pend¬ 
ing arguments—two motions to strike. One concerns the 
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Giulini document, and one concerns Defendant’s Exhibit 
30.1 would respectfully suggest that we discuss the latter 
one now, because the memorandum directly relates to the 
subject matter of the Mooney deposition. There was a 
motion made to strike this document 

Mr. Gallagher: Will you identify to the Court Defend¬ 
ant’s Exhibit 30, which is the letter to Wronker-Flatow 
from Mr. Smith we claim is misleading? 

Mr. Burling: The motion to strike as made yesterday— 
I myself did not take the deposition; I was not in the 
matter then—I left to Mr. Baum to argue. Since then 
Your Honor said we could speak further about it today. I 
find that Mr. Baum was correct: there was an additional 
reference. 

Mr. Gallagher: I thought His Honor really ruled on 
this yesterday. 

The Court: No; I will give him a chance to argue. 

Mr. Gallagher: All right. 

Mr. Burling: I submit that the motion to strike cannot 
be supported, on the ground that the plaintiff here made 
the following admission concerning this document: 
2409 that on June 2, 1932, John Thomas Smith, General 
Counsel of General Motors Corporation, sent a 
letter to Mr. Wronker-Flatow in the regular course of 
business; that said letter was received by Manfred 
Wronker-Flatow; that at the time the said letter was 
sent a file carbon copy thereof was made by General 
Motors Corporation in the regular course of business; 
that it was the regular course of business of General 
Motors Corporation to make such file carbon copy; and 
that the exhibit attached hereto is a true and correct copy 
of said letter and of said file carbon copy. 

. I submit that under the Federal Shop-Book rule—and I 
am sure Your Honor is familiar with it. Would it be help¬ 
ful to you if I read it? 

The Court: I know the shop-book rule, but you may 
read it. 
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Mr. Burling: “In any court of the United States and 
in any court established by Act of Congress, any writing 
or record, whether in the form of an entry in a book or 
otherwise, made as a memorandum or record of any act, 
transaction, occurrence, or event, shall be admissible as 
evidence of said act, transaction, occurrence, or event, if 
it shall appear that it was made in the regular course of 
any business and that it was the regular course of such 
business to make such memorandum or record at the 
time of such act, transaction, occurrence, or event 

2410 or within a reasonable time thereafter. All ot|her 
circumstances of the making of such writing or 

record, including lack of personal knowledge by the en¬ 
trant or maker, may be shown to affect its weight but they 
shall not affect its admissibility. The term ‘business’ shall 
include business, profession, occupation, and calling of 
every kind.” 

Now, yesterday my friend, Mr. Gallagher, said the prob¬ 
lem was the same as the problem of the other two General 
Motors documents. I submit that this letter shows on | its 
face that that is not so. There is no multiple hearsay here. 
In this case, John Thomas Smith, in the regular course of 
his business as general counsel of General Motors, is kd- 
vising Wronker-Flatow, as general counsel of Opel, what 
he, John Thomas Smith, had personal knowledge of—that 
is, what Wilhelm von Opel said to him and what Fritz 
von Opel said to him. 

As I say, there is no multiple hearsay problem, as thfere 
was in the case of the other document, where Sloan was (re¬ 
peating to Brown what Smith had told him Mooney 
said over the phone. I admit that that was multiple hear¬ 
say. 

Mr. Gallagher: Have you finished! 

Mr. Burling: So our argument is that this writing! is 
a matter of the personal knowledge of John Thomas Smith 
of what admissions were made to him by Wilhelm and Fritz 
von Opel and, hence, within the scope of the statute. 

2411 The Court: Let me see that Federal statute which 
you have there. 
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2412 You see, I make a distinction, Mr. Burling, be¬ 
tween what is referred to here as a writing in the 

form of an entry, whether in a book or a memorandum, or 
an act and a writing which recites a conversation with 
another party. This letter indicates an act on the part of 
the General Motors Corporation, of which this man is 
an agent, so that any act that he took might be admis¬ 
sible if that act is material; but I do not think that a 
memorandum of a conversation you had with another 
party, even if it is written, comes within this. The con¬ 
versation itself would not be admissible unless it was an 
admission— 

Mr. Burling: That is exactly my point. I agree. If Smith 
was recording what Jones told him Brown told him Fritz 
von Opel said, I think I would have to agree. I say there 
is no hearsay here except as to Smith. 

The Court: Isn’t that enough? 

Mr. Burling: No, if Your Honor please. The shop-book 
rule has always been recognized. 

The Court: The shop-book rule is here. The shop book 
is a memorandum of a transaction which is written into 
the shop book. Now, this statute extends it to a memo¬ 
randum of an act or an event, not the substance of a con¬ 
versation. If you record an act of the corporation, just 
like you do in the shop book, so and so was shipped that 
day, or such and such an act was done, and they 

2413 record it, any writing of that would be evidence 
of that; but a conversation that this man heard 

von Opel telling him— 

Mr. Gallagher: Your Honor— 

The Court: Just a minute. I will call on you if I need 
help. According to Geheimrat, “He never received my 
cable,” and so forth. “This time Fritz is violently opposed.” 
That is not an act of this company or of this man in the 
regular course of business. 

Mr. Burling: It is a report of admissions made to Gen- 
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eral Motors representatives by the von Opels, who toe 
the real parties in interest in this litigation. The Office of 
Alien Property has proven almost all its cases by docu¬ 
ments of this sort. Many other cases, of considerably 
larger sums, are coming up involving this same problem. 
We have done enormous work on it. 

The Court: Yes; I can understand. 

Mr. Burling: Before Your Honor rules, I will ask leave 
to submit a memorandum. 

The Court: I will be glad to consider it. The point I 
have in mind is this. I am perfectly familiar with the fjact 
that you can lay the foundation to contradict Wronker- 
Flatow—Stansfield—by anything in this memorandl 
which brought to his attention a fact which he either Ac¬ 
quiesced in or confirmed by a replying letter, j or 
2414 if he was challenged to make a statement and j he 
did not, it might be an admission on his part. I am 
familiar with that approach. 

The thing that concerns me is, where we have a letter 
which contains a statement as to what the attitude j of 
another person was—coming right here, the attitude i of 
Fritz violently opposing—whether that recital of the fuel¬ 
ing of a certain individual is an act or an event or| a 
transaction or occurrence within the meaning of this stat¬ 
ute. There may be some cases on that, on this very 
statute. I will be glad to consider them if you produce 
them. 

Now, a statement of a person made to him is not tjhe 
thing that ordinarily is an event within the terms of th^t. 

Mr. Burling: We have many cases that we say do say 
that. May I say this? Will Your Honor reserve the rulilng 
until final argument in this case and give us a chance to 
prepare a memorandum on it, which we will submit? 

The Court: Yes, I am perfectly willing to do that. The 
importance of my decision here is whether I rely upon it 
in the final analysis or not. 
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Mr. Bnrling: To be quite frank, Your Honor, my con¬ 
cern with this is equally with the precedent value of this. 
I have personal knowledge of cases involving hundreds of 
millions of dollars. 

2415 The Court: Yes. I will tell you my misgiving about 
it. Of course, this is a letter from an outside party. 

It is. a letter from the general counsel of the General 
Motors. That is who it is! 

Mr. Burling: Yes. 

The Court: There is not any question about the authenti¬ 
city in this case. I think you have established it. 

Mr. Burling: It is admitted, and the regularity of the 
course— 

The Court: A letter in the regular course of business. 
That reduces the question to the proposition whether this 
is a recordation or a memorandum in writing of an act, 
transaction, occurrence, or event in the regular course of 
business and it was the course of business to make such 
memorandum. 

What I am having my trouble with is whether it would 
be the custom of a business to make a memorandum of a 
conversation. We know it is customary to make a memo¬ 
randum of an act, such as a shipment, or such as what the 
price is. That is oftentimes told. That is the shop-book 
entry. It is the contemporaneous writing down of an event 
which is a part of the business. 

Now, is it the custom, in a business of this sort, to make 
a memorandum or record at the time of the act, 

2416 or within a reasonable time thereafter, of a con¬ 
versation! That is apparently what this is. I have 

not read this carefully enough to see whether there are 
any acts in that. 

Mr. Burling: May I state what my position is! 

The Court: Yes. Tell me what you are trying to prove 
on it. 

Mr. Burling: On the question of admissibility, we say 
that where negotiations are carried on by Geheimrat von 
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Opel in 1932 to reacquire the Opel shares from General 
Motors, those negotiations looking toward a transfer of 
stock are transactions within the purview’ of the statute. 

The Court: Yes, that would be. This is a recordatioji of 
the transactions. 

Mr. Burling: I believe, if Your Honor please, that the 
statute was passed for the precise purpose of getting away 
from the narrow rule that only things kept in shop books, 
in technical books, could be kept, but that writings kept in 
the regular course of business— 

The Court: Your shop books, as a rule, did not record 
conversations. He says, "Fritz was very violently opposed 
to his father’s proposition; in fact, this opposition jvas 
one of the reasons why he wanted to return to lay tfyem 
before his father in person.” 

2417 I would like very much to be enlightened on it 

Mr. Gallagher: Your Honor, I have the decisions 
here, and this has been determined in this circuit by 
Fed. (2d). 

The Court: Here is my situation with regard to allj 
these items. You gentlemen know the rule, I am sure, 


147 


of 


in 


equity in these non-jury cases. The important proposition 
is what I consider in the final analysis. It is not whether I 
admit it and then strike it. That is not so important. The 
question is whether I consider it ultimately. 

I am perfectly willing, in view’ of the importance of tjhis 
as a precedent in other cases, to permit him to submit bis 
authorities at the time of the hearing and, you, of course, 
submit yours. What I am doing now’ is to tell him the diffi¬ 
culties I am having and see if he can find anything on it. 

I have not had any trouble on the writing. In the course 
of business, if a man would make a writing of this s^rt 
recording an event, I have not any trouble with the f^ct 
at all that it is shop book. 

The only thing I have trouble with is whether that wait¬ 
ing is entitled to recite impressions of one member of t|he 
company as to the attitude of a person, a recital of wliat 




was said to him at different times. If the cases are 

2418 with you on that, of course, I will admit it. I am 
perfectly willing to reserve decision on that. That 

to some extent might apply to some of these other cases. 

Mr. Burling: We will direct our attention to that point, 
Your Honor. 

The Court: All right. 

Now, let me ask you this, Mr. Gallagher, on these other 
points. These are things that occur to me. Maybe they 
would dispose of them; I do not know. 

Mr. Burling has granted that his experts say they can¬ 
not tell about these signatures by way of comparison. If 
they cannot tell about these signatures by way of compari¬ 
son, I wonder if I can. That is the question I was going 
to ask you. Ordinarily, you can have an admitted hand¬ 
writing in evidence and compare it with others. You have 
an anamolous situation here—an expert cannot say that 
they are the same. 

Mr. Gallagher: Might I say, Your Honor, I submit that 
the question of the authenticity of the signatures, even if 
their experts could have proven them, would not have 
aided— 

The Court: I have got to hurdle that one first. That is 
the first thing I have got to get over. 

Mr. Burling: If Your Honor please, three of the docu¬ 
ments are not subject to this vice, because the 

2419 signatures are identified unquestionably, without 
qualification, by von Opel; that is, 90, 98, and 97. 

I have the record references handy. 

The Court: Well, I will come to those a little later. Tell 
me what you think about these others on authenticity. 

Mr. Burling: Our position is that where the letter ap¬ 
pears to be signed by the officers of the company, where 
the letter has the stamp signature of the corporation, 
where it is on the corporate letterhead, a presumption 
that they are corporate documents arises—that is, that 
we have made a prima facie case—and the question would, 
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rather, be whether my friends would call experts to show 
that they were not. 

The Court: I had not thought that that was the rule. I 
thought the burden was on the person who introduced 
them to prove them, not by stamps, but from someone in 
the organization. 

Mr. Burling: I won’t press that. 

The Court: I think that is the rule. 

Mr. Burling: Then I submit, if Your Honor pleas^, if 
that is Your Honor’s ruling on authenticity, I would agree 
that 99, 100, 101, 102, 103, and 104 cannot be established 
by us. 

The Court: Well, that is my inclination, unless you 
2420 show me something to the contrary. 

Mr. Burling: Frankly, I have nothing on it. 

The Court: I do not want to be quick on any of these 
points, but I do not want to have any gross error here 
by violating an obvious rule of evidence when 

Mr. Burling: In order to simplify matters, I 
draw my offer of 99 through 104. 

(Defendant’s Exhibits 99 through 104 were withdra'Njn.) 

The Court: That leaves 90, 97, and 98! 

Mr. Burling: Yes, if Your Honor please. 

The Court: Mr. Gallagher, let me tell you a little jbit 
my present impression on this. I am going to leave o^en 
the argument, for you on the one hand and Mr. Burling] on 
the other, what a subsidiary does, a subsidiary being a 
separate corporation. I am going to leave open the argu¬ 
ment whether you have to show affirmatively a continueijido 
of the business, within the knowledge of the principal cor¬ 
poration, after war starts. I will leave that open, because 
all you are asking me to rule on now is the question j of 
leaving things in evidence for possible consideration. 

I frankly do not know—once we have Uebersee Kor^o- 



challenged. 
will w^th- 
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ration, which owns all the stock of this Trans- 

2421 danubia, as I understand; we find one of the officers 
of Uebersee before the war carrying on in the busi¬ 
ness of mining bauxite, and then there comes the war, and 
we have a circumstance (I know the limitations that you 
argue with regard to it) of protecting financial interests 
over there—whether the fact that this officer of Uebersee 
carried on business before the war would make it manda¬ 
tory on him or his associates to issue a directive, if they 
had a directive, to the subsidiary to stop the business, or, 
if it challenged them, to take affirmative action, if they 
could, with regard to the subsidiary, or whether they could 
sit absolutely tight, as Dr. Meier said they did. I do not 
know the law on that, and I am going to leave it to you 
gentlemen to argue. 

But let us assume that I should find, in accordance with 
Mr. Barling’s argument, that there was a duty on the part 
of the owners of Uebersee, a neutral corporation, to abso¬ 
lutely order these subsidiaries to stop. Suppose I should 
say that. Wouldn’t the fact that the subsidiaries carried 
on the relationships which would lead to doing business 
with an enemy be a material point, and wouldn’t the fact 
of the writing of letters be a spontaneous act showing the 
doing of business? 

Mr. Gallagher: These letters, which, we submit, are 
clearly inadmissible, would leave no inference to be 

2422 drawn thereafter that we continued business. As a 
fact we do not whether Transdanubia did or did not. 

The Court: Then, you are getting to the other point. He 
is trying to establish that Transdanubia did and that these 
letters—These are authenticated, aren’t they? 

Mr. Gallagher: No. These letters are the same letters 
out of Germany, not out of our files, as 99 or 104. They are 
out of the files of Giulini Brothers and they relate to a 
letter from them to Transdanubia— 

Mr. Burling: May I read the record? 

Mr. Gallagher: Yes. 
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Mr. Burling: At page 1371, with regard to Exhibit197, 
I asked Fritz von Opel: 

“Question: You recognize the signatures of Krausz ^nd 
Timar, do you not? 

“Answer: Yes, I do. 

“Question: And they appear on the third page of ijhis 
document? 

“Answer: Yes.” 

Later, at 1378: J 

“Question: At any rate, you recognize the signature' of 
Georg von Krausz, do you not? 

“Answer: Yes. 

“Question: And von Krausz had what position 
2423 with Transdanubia? 

“Answer: He was one of the managers jointly 
with Dr. Timar.” j 

With respect to Exhibit 90, I asked the question: 

“In any event, this document, 90-A, is signed by one I of 
the managers of Transdanubia? 

“Answer: Yes. That is signed by Dr. Timar.” 

The Court: That is authenticated. Were those before ihe 

war? 

Mr. Gallagher: No, Your Honor. 98 is before the war, 
but 90 is not. 90 is February, 1942. 97 is March of 1940. 98 
is October of 1940, when von Opel is in America here, and 
it is a record of a conference—complete hearsay—in which 
Giulini— 

The Court: I do not have it here. 

Mr. Gallagher: 98? 

The Court: 97. Let us take them up in order. Let us 
see number 90. 

We are talking about 90, 97, and 98; is that it? 

Mr. Gallagher: That is right. 
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The Court: Now, here is number 90, which is a letter 
from Transdanubia to Giulini Brothers. 

Who were Giulini Brothers! 

Mr. Gallagher: They are a purchasing outfit in Germany. 

The Court: Now, he says, “Referring to your letter 

2424 of January 23, 1942, we wish to advise you as fol¬ 
lows # # • The quantities established by you”— 

That is a letter of doing business, isn’t it! 

Mr. Gallagher: It is a letter from Transdanubia—that 
is what it purports to be—out of the files of Giulini 
Brothers, but there has been no basis laid here that they 
were kept in the regular course of business, and we have 
not stipulated anything on this. 

The Court: This is a little different. We have a letter 
here of a corporation, which has .been identified as being 
signed by the president, and who else! 

Mr. Gallagher: Well, von Opel says, “I guess it is.” 

The Court: What is the name! 

Mr. Gallagher: At the top of page 1980, where Mr. Burl¬ 
ing says: 

“I show you Defendant’s Exhibit 90-A, which you have 
previously identified as being the letterhead of Trans¬ 
danubia”—earlier he had merely offered it for the letter¬ 
head purpose—“state, if you will, whether the signature 
on the right hand—there are two signatures—the right- 
hand signature is not that of Dr. Timar. 

“Answer: Yes, I guess it is.” 

2425 The Court: That might go to the weight. 

Mr. Burling: At 1381, after some more conversa¬ 
tion, von Opel said unqualifiedly that it was. My question 
was: 

“In any event, this document, 90-A, is signed by one of the 
managers of Transdanubia!” 
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He said: 


“Yes, that is signed by Dr. Timar.” 

The Court: Gentlemen, I do not have very much doiibt 
about the admissibility of these. The effect of what I decide 
on them I am very much in doubt on. I will leave these in, 
over your objection, and save your point. 

Mr. Gallagher: We save our objection. 

The Court: I want to make it clear at this time that) I 
am not ruling that the fact of the writing of these letters 
imposes the liability on Uebersee, the plaintiff here, of 
doing business with an enemy. I am leaving that entirely 
open for argument, but I am leaving these in as properly 
authenticated and as indicating that they show the fact that 
Transdanubia—whatever that fact is w'orth in this case- 
might have been doing business, or tending to show that 
it was doing business, with an enemy. In other words, if I 
had the question of Transdanubia before me, whether it was 
doing business with an enemy, I think this would be evidence 
of it. 

2426 Now, as to Uebersee, I am not going to rule right 
now that I think that that has any relevancy to Uebe 
see’s position, but I am going to leave that open for you 
argue. 

Mr. Gallagher: May I clarify, where Your Honor |is 
ruling, that the record in no wise reflects and there h^s 
been no showing that these exhibits were kept in the regular 
course of business by Giulini Brothers, and they have not 
been identified by anybody from Giulini Brothers or Tran 
danubia, and Mr. Frick, from whom they were obtained, 
still living and available in Germany. 

The Court: I think the circumstance here that they haye 
produced the files of Giulini and that the president of Uebejr- 
see, which is the sole stockholder, as I understand it, <j)f 
this Transdanubia, identified the signatures and that it was 
the stamp of the corporation, and the very articles theip- 
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selves indicate that it was the doing of business—it dealt 
with business matters—makes a prima facie case out 
Mr. Gallagher: May I correct Your Honor! You said the 
president of Uebersee. Mr. von Opel is not an officer of 
Uebersee, as I know Your Honor is aware of. 

The Court: I cut out the “president”; a very prominent 
stockholder. I think that makes out a prima facie case of 
that. 

2427 Now, what weight I am going to give to it, I have 
not the slightest idea. I am going to depend on that 

very largely. I would like for you to dwell on that pretty 
thoroughly in argument, because it might very well be that 
the separate entity situation, even of a subsidiary, would 
negative the claim of the Government. On the other hand, 
I have an entirely open mind on it. I just do not know the 
answer. So that I will leave that open for argument. 

Have we finished everything now! 

Mr. Gallagher: Now, Your Honor, I wish to recall Mr. 
von Opel in rebuttal, and then we have two questions of 
Dr. Kronstein, and I believe we will have concluded. 

The Court: All right. 

Thereupon— 

Fritz von Opel was called as a witness in rebuttal and, 
having been previously duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 

By Mr. Gallagher: 

Q. Mr. von Opel, there were some questions put by Mr. 
Burling. You were in the courtroom yesterday, were you 
not! A. Yes. 

2428 Q. You heard Mr. Burling’s cross examination of 
Dr. Meier! A. Yes. 

Q. There were some questions asked by Mr. Burling and 
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put to Dr. Meier by Mr. Burling with respect to conversa¬ 
tions with you with relations to exhibits which pertained to 
the so-called Swiss francs transaction in 1931. Did you 
hear those questions and answers? A. Yes, I did. 

Q. And Dr. Meier stated that you had discussed it with 
him. I will ask you, Did you discuss those exhibits in Gernjian 
with Dr. Meier at my request? A. Yes, I did so. 

Q. All right, that is all. 

Now, in Mr. Barling’s cross examination of Dr. Meier he 
asked him whether or not he knew that you, Fritz von Oi>el, 
had stated that the Tanganyika plantations were valued at 
$12,000. Did you ever make such a statement? A. No, I 
did not. 

Q. What statement did you make before the Alien Enemy 
Board? A. I checked the entire record, and the only state¬ 
ment I could find is the following: I explained in detail 
how I acquired this plantation in Tanganyika Territory 
and said I am asked about its value in the books of 
2429 Overseas, and I say it is valued at approximately 
200,000 Swiss francs, or $40,000. j 

Mr. Burling: May I ask if counsel will fix the place in the 
record where this statement appears? 

Mr. Gallagher: I am sorry. Counsel is not able to do it. 
Mr. von Opel checked the record, after you made that state¬ 
ment, himself personally. 

Mr. Burling: I object to any testimony about what is Jin 
the record unless I be told the page number. 

The Court: I won’t take what was in the record; I 
just take his answer. What is this? 

Mr. Gallagher: Tanganyika plantation. 

The Witness: It is called the Opel Estates. 

The Court: How do you spell it? 

Mr. Gallagher: T-a-n-g-a-n-y-i-k-a. 



By Mr. Gallagher: 
Q. Is that it? A. Yes. 




Q. Mr. von Opel, Mr. Houghland, when he was on the 
stand, stated that he met yon for the first time in 1934 in 
Paris. Is that correct? A. No, that is not correct. 

Q. Mr. Honghland fnrther stated that yon came to Nash¬ 
ville for the first time in 1935, driving a Mercedes car. 

2430 Is that correct? A. No, that is not correct. That is 
wrong by abont two years. 

Q. Will yon state when yon met Mr. Houghland for the 
first time? A. I am not definite whether I met him even 
before my first visit to Nashville, bnt I am absolutely sure 
that I was in Nashville, driving this Mercedes car, late in 
1933. 

Q. And that was the time when yon met Mr. Houghland 
with the Mercedes? In 1933? A. Yes. 

Q. Have yon any way by which yon have refreshed your 
recollection, so that yon can state with assurance that yon 
were driving the Mercedes in 1933? A. I definitely have. 
I had this car only for abont six months. It was unsatis¬ 
factory and I returned it to the factory at the end of 1933, 
and I remember it vividly because in 1933 I participated in 
the International Air Races in Chicago at the World’s Fair, 
and that is where I took the car, and I even had gotten— 
it was a present of my father to me, bnt I had negotiated 
it with the factory—Mercedes factory—and they had given 
me a rather large discount of 30 or 40 per cent when I 
promised them I would take it to America and show it at 
the World’s Fair. 

2431 Q. Did yon have any motor difficulties with that 
car in 1933? A. Yes. I had to exchange the car¬ 
buretor. I sent it to the factory and they shipped me an¬ 
other carburetor, which arrived in New York October 27, 
1933. 

Q. And if I told yon that the Collector’s Office in New 
York reflects that, on Form 5101, the entry number of the 
carburetor was 12830, import number, 140176— 

Mr. Burling: I object to the testimony by counsel. If it 
is a document, it can be put in. 
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Mr. Gallagher: I am asking him, if I tell him. This |is 
merely to lay the foundation for the— 

Mr. Burling: I object to a long statement by counsel. 

The Court: That is objectionable. 

By Mr. Gallagher: 

Q. Did you pay a duty on that carburetor on its importa¬ 
tion into the United States in 1933? A. Yes; I paid Ja 
slight duty. If I remember correctly, less than five dollars 
—only a couple of dollars. 

Q. Is it your testimony that you shipped that car ba<jsk 
out of the United States in 1933? A. Yes. I took it o\it 
with an Italian steamer, either the Conte de Savoia or tl^e 

Rex, to Cannes, France. 

2432 Q. Did you ever bring any other car to Americ^? 

A. No, I never did. 

Q. Now, Mr. Houghland stated that you told him you had 
fooled the British at Gibraltar with respect to your Liechten- 
steinean citizenship. Did you ever make any such statement 
to Mr. Houghland? A. No, never. All I told him, when I 
was detained for a few days, that the Liechtenstein Govern¬ 
ment got in touch with the Swiss Legation, and I contacted 
my friends in England, and first I told him—I told himjl 
was very nicely treated and only detained for three days. 

Q. Did you ever tell Mr. Houghland that your father 
owned the stock of the Uebersee Finanz-Korporation? A. 
No, never. 

Q. Did you hear Mr. Houghland state that he always 
resented the fact that you owned the majority control of 
Spur? A. Yes, I heard him state so, and I must say I was 
always aware of this fact. 

Q. Were you aware of his resentment? A. Yes, definitely 
so— 


Mr. Gallagher: Mark this. 



1570 


(Letter was marked Plaintiff’s Exhibit 178 for identifica¬ 
tion.) 


A. (Continuing)—and as early as right after the be- 

2433 ginning of my acquisition of Spur I was warned by 
Mr. Hoffacker against the loyalty of Mr. Houghland. 

Mr. Burling: I object to this letter on the ground that 
this is clearly hearsay. It is a letter from Hoffacker to 
Mr. von Opel, telling him what Hoffacker thought Hough- 
land’s view as to John Cole was. It is hearsay. 

Mr. Gallagher: I am not offering it for the truth of what 
Hoffacker stated, Your Honor. I am merely offering it as 
proof of the fact that he had been advised whether it was 
true or not; that he had been advised, as early as 1933, and 
the letter states, “Regarding our relationship with Mr. 
Houghland”— 

Mr. Burling: Just a moment. What would the relevance 
be, if Your Honor please, of the fact that he was warned, 
assuming he was, unless Houghland in fact was disloyal! 

Mr. Gallagher: Do you want me to state what our theory 
is on it! 

Mr. Burling: I submit, if Your Honor please, that the 
test of when a letter is or is not hearsay is when there is 
some relevance to the fact, assuming that what he stated 
is not true. Now, this must be offered as to the truth of the 
matter or it is irrelevant. 

Mr. Gallagher: We are merely offering it as proof 

2434 of the primary fact that he was advised to beware. 
We are not offering it as proof of the ultimate fact. 

The Court: He was advised and what! 

Mr. Gallagher: And thereafter we suggest that the in¬ 
ference can be well drawn that, having had that picture 
constantly before him, and knowing that Houghland re¬ 
sented him, it shows, in our opinion, how ridiculous is the 
statement that he stated on the transchannel call, “My father 
owns this stock.” 
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The Court: In other words, you want to establish that 
it is unlikely that he could have made admissions to hint if 
he was hostile to him? 

Mr. Gallagher: Our whole proof has been to anybody, 
but particularly to this man, who he has known at all tiihes 
resents his ownership and as to whom he has been warned 
by others; that it would be very unlikely, on a transchan:lei 
call, with the Gestapo listening on in England, and then 
later on in a trans-Atlantic call—neither of which have be en 
corroborated—that von Opel is going to say, “My father 
owns this stock,” when he knows it is going to cause his 
throat to be cut. 

The Court: For that limited purpose, I think it will jbe 
admitted to show his hostility. There is only one thing. I 
do not know whether it rebuts Mr. Houghland or not. T^.e 
admitted that, didn’t he? 

2435 Mr. Gallagher: He admitted that he personally 
resented von Opel, but he did not admit that he kn^w 
that von Opel knew how much he resented him. That is t^ie 
difference. 

The Court: You want to show the intensity of it? 

Mr. Gallagher: No. I say this: that it is quite apparent]— 

The Court: What I am getting at is that Mr. Houghland 
admitted, as I remember it, right along that he was very 
much opposed to the Germans owning any interest in h[is 
outfit. 

Mr. Gallagher: That is true. 

The Court: And that he would like to have divested the^n 
at any time whatever, and he felt that way all along; bijt, 
having admitted it, do we prove it here on rebuttal? 

Mr. Gallagher: I believe so, Your Honor. I submit thkt 
the fact that he personally, in his mind and heart, always 
resents von Opel and the Germans being in there does not 
mean that—unless von Opel sensed it or someone told him 
that to be a fact—von Opel would think he was anything 
other than a very grateful employee who was getting $90,000 
a year from him. 
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The Court: You want to bring the fact home to him. All 
right. 

By Mr. Gallagher: 

2436 Q. I show you Plaintiff’s Exhibit 178, a letter dated 
August 22, 1933, addressed to Mr. Fritz von Opel, 

addressed to 56 Pine Street, New York City, and signed— 
I can’t read the signature—dated on the letterhead of 
Theodore Hoffacker & Company, and ask you if you can 
identify that letter (handing a document to the witness) f 
A. Yes; it is a letter from Mr. Hoffacker. 

Q. You received this letter! A. Yes. 

Mr. Gallagher: I now offer this Plaintiff’s 178 and would 
merely like to read the second paragraph and call it to your 
attention. 

(Plaintiff’s Exhibit 178 for identification was received in 
evidence.) 

Mr. Gallagher (reading): “Regarding our relationship 
with Mr. Houghland, would see that it appears greatly im¬ 
proved; still I cannot really say that Mr. Houghland’s 
loyalty is all it should be. He seems to harbor within him 
a grudge against John Cole and apparently does not like 
to be watched too closely. As you know, I placed our own 
man in the company as assistant treasurer, and Mr. Hough- 
land appears not to be any too friendly with him. Under all 
circumstances, we must be prepared to meet any issue pre¬ 
cipitated by him. I have not been in Nashville since 

2437 last fall. However, it is advisable that you and I go 
there during your present sojourn in the United 

States.” 

By Mr. Gallagher: 

Q. You heard Mr. Houghland testify with respect to the 
fact that you had called him from somewhere in Germany, 
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at Cologne, transchannel, the latter part of August, 1939, 
and that the following day he called back and talked again 
and at that time stated that he called the operator again 
to find out how to get you. Did you have any telephone 
calls from Germany with Mr. Houghland in the latter part 
of August, 1939? A. Definitely not, because at this time I 
was not even in Germany. I was in Switzerland. 

Q. Do you know when you arrived in Switzerland? A. 
I arrived in Switzerland August 17,1939. 


Mr. Gallagher: Mark this. 

(Document was marked Plaintiff’s Exhibit 179 for ide4ti- 
fication.) 

The Witness: I found this fact in the books of Overseas, 
where certain telephone bills and certain hotel bills are 
booked. ! 

Mr. Burling: I object to these, Your Honor, on the ground 
of authenticity. There is no showing at all. 

Mr. Gallagher: I do not intend to offer them. I am 
merely going to show them to him for the purpose [of 
2438 refreshing his recollection. 


By Mr. Gallagher: 

Q. I show you Plaintiff’s Exhibit 179 for identification 
and ask you if that refreshes your recollection as to whten 
you returned to Switzerland in the summer of 1939 (hand¬ 
ing a document to the witness). A. Yes; on August j.7, 
1939. 

Q. On August 17. What is it you are refreshing your rec¬ 
ollection from? 

Mr. Burling: I object to that. In the first place, I object 
to any further refreshing of his recollection. The witness 
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testified first that he arrived the 17th, and was then asked to 
refresh his recollection. 

Mr. Gallagher: I will strike it, Mr. Burling, and withdraw 
the question. 

The Court: I think I had better rule that that is not the 
proper means of refreshing his recollection. 

By Mr. Gallagher: 

Q. Have you refreshed your recollection from the books 
of the Uebersee Finanz-Korporation which are in evidence? 
A. Yes, certainly I did. I found in the Overseas book the 
entry of a hotel bill of $1563, and I knew that that was a 
hotel bill for quite a considerable time; and, furthermore, 
I remember that there was an international auto- 
2439 mobile race in Bern, and that I arrived in Switzer¬ 
land three days ahead of this race; and I checked in 
the newspapers in the Library of Congress that this race 
took place on August 20, but, to make sure, I asked the hotel 
to identify copies of bills which were shown in the Overseas 
books, and that is a copy of the original bill 

Mr. Burling: I move to strike any testimony about what 
any piece of paper purports to be. 

Mr. Gallagher: I have no objection to your motion being 
granted. 

The Court: I sustain the motion. 

By Mr. Gallagher: 

Q. So it is your testimony, then, that during the latter 
part of August, a few days before the Normandy sailed for 
the United States, you did not have any transchannel tele¬ 
phone call with Mr. Houghland from Germany? A. Defi¬ 
nitely not. 

Q. By the way, in 1935, at the time you endeavored to 
establish a niessbrauch—that is, at the time of the gold liti¬ 
gation—what assets were there in the Uebersee Finanz- 
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Korporation? A. Overseas owned at this time this gold 
valued at about 6.4 million Swiss francs, and I held the 
claim to this amount against Overseas, so if you speak atfout 
assets, the net assets were the capital of Overseasi 

2440 Q. And what was that capital, approximately? I A. 
At this time I think either 250,000 francs or 500,000 

francs. 

Q. Excepting the gold, where were the remaining two and 
a half-odd million dollars which you had acquired from the 
sale of your Opel shares? A. They were kept by myself 
either in my name or in the name of Consortium O or 
Frima. 

Q. Until when? A. Until the waiver took place. 

Mr. Burling: If Your Honor please, may I ask that thkre 
be a clarification as to where the remaining two and a half 
million dollars were? It has been stated by the witness they 
were on Consortium O or in his own name. I would like to 
know where they were. 

By Mr. Gallagher: 

Q. Would you make a clearer explanation to the Court, 
Mr. von Opel, as to where those other two and a half million 
dollars were in 1935 before you put it into Uebersee? Where 
was it? A. In 1935, in the first part of this year, they were 
kept by Overseas—pardon me; by Frima, and either at the 
end of 1935 or in the beginning of 1936 they were sold by 
Frima to Overseas. 

Mr. Gallagher: Is that satisfactory, Mr. Burling? 

2441 Mr. Burling: Yes. 

By Mr. Gallagher: I 

Q. Now, just to check a few other places in this record 
here, at page 1918 of the record, Mr. Crittenden, on direct 
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examination, was stating that, after a dinner with you in 
Germany, he asked what your relationship was to Hoffacker 
and who owned the funds and how you were operating, and 
the record states: 

“Now, to give you a very general description, he told me 
that he was entrusted with the use of a considerable amount 
of money by his father under what he described as a usu¬ 
fruct contract and, in a general way, he had the handling 
of the funds and accounted back to his father; and also at 
that time related that he had a cousin, whose name I do not 
recall, who was operating under a similar usufruct contract 
with funds entrusted to the cousin by Fritz von OpePs 
uncle.” 

Did you ever make any such statement to Mr. Crittenden! 
A. No; definitely not. 

Q. As a matter of fact, to your knowledge, did you ever 
have a cousin who had any kind of a contract with a usufruct 
provision related therein! A. No, I never have. 
2442 Q. Now, at page 1938 of the record Mr. Crittenden 
stated as follows. He was talking about going to 
Hungary in connection with bauxite, and the question put, 
at the bottom of 1937, was: 

“Did you have any further conversations with him as to 
this aluminum property in Hungary? 

“Answer: Oh, yes; both him and Dr. Frankenberg. There' 
was a general discussion—going back to Europe, and I was 
going to take a walking tour with the Doctor, and Fritz was 
going to drive me to Hungary. 

“Question: To Hungary? 

“Answer: Yes. 

“Question: For what purpose? 

“Answer: To show these ore mines. He told me they 
shipped quite a lot of ore to Germany, they did not get 
money for it and his father did not like it very much.” 
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Now, let us take that in three sections. First, is his state¬ 
ment correct when he states, “He told me they shipped qipite 
a lot of ore to Germany”? A. That is not correct. 

Q. How much ore had ever been shipped to German^ at 
this time Mr. Crittenden is talking about, which is 1937 ? A. 
At this time the only sales which ever had been injide 

2443 were a thousand tons—approximate a thousand tons 
—sold to Hungarian Bauxite Trust in, I think it was, 

1936. 

Q. All right. Now, I might ask you, up until the time tthat 
you cabled Transdanubia in May of 1941, suggesting tjhat 
they accept the Hadik’s offer and lease the mines, to your 
knowledge how much ore had been mined out of the Trans¬ 
danubia properties? A. In addition to those approximate 
1,000 tons I just mentioned which were sold to the Bauxite 
Trust and paid for in cash on delivery, less than a thousand 
tons were sold to Giulini. 

Q. So the total production, if I understand you correctly, 
from the Transdanubia properties up until May of 194ll to 
the best of your knowledge, was slightly less than 2,000 tons 
of ore? A. Yes, sir. 

Q. How much was that ore worth? What did it sell for in 
dollars? A. You want dollars? 

Q. Yes. A. If you take the highest rate of exchange, 
which is not correct today, but for argument’s sake we can 
take it, it is about six or seven thousand dollars. 

Q. Let us get to the second portion of Mr. Critten- 

2444 den’s answer, “they did not get money for it.” Did 
you get paid for the ore you sold to the Hungarian 

Bauxite? A. Certainly. There were never any sales made 
without cash paid prior to delivery. 

Q. Let us get to the third part of the answer, and he 
says, “and his father”—meaning vour father—“did not like 
it very much.” Did your father ever indicate his approval 
or disapproval? A. He did not even know of this affair). 

Q. By the way, did you ever receive any money for thpse 
2,000 tons of ore which you stated were mined? Did you 
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personally ever receive any money out of that! A. No. 
That all went into Transdanubia. 

Q. To your knowledge, did Uebersee ever receive any of 
that money! A. No, they did not. 

Q. Now, you heard Mr. Crittenden testify here and you 
heard Mr. Bayer testify with respect to the conferences 
held in Zurich. 

Mr. Crittenden made a statement that Dr. Frankenberg 
stated that he was your father’s agent and that your father 
owned the property. 

Mr. Bayer stated he never had such a conversation. 

With that in mind, let me ask you this question. 

2445 Were you present at all the conferences which were 
held in Zurich! A. Yes, I think so. 

Q. Did you ever hear Dr. Frankenberg, during any of 
those conferences, make the statement which Mr. Crittenden 
attributed to Dr. Frankenberg! A. No, never. It is ridicu¬ 
lous. 

Q. Did you ever at any time, in the long course of years, 
in your association with Dr. Frankenberg, ever hear him 
tell anybody that he was your father’s agent! A. No, 
never. 

Q. Now, Mr. Burling asked Dr. Meier on Friday why 
Dr. Meier, the president of Uebersee, did not supervise the 
operations of the Transdanubia Corporation. Had you ever 
given any instructions to Dr. Meier in that regard! A. 
No. 

Q. Or to Dr. Henggeler! A. No. 

Q. Or to Dr. Adolph Gaeng! A. No. 

Q. Have you ever asked Dr. Meier or Dr. Gaeng or Dr. 
Henggeler to supervise the operations or management of 
any of the American corporations or other invest- 

2446 ments of Uebersee? A. No. They never had any¬ 
thing to do with it. 

Q. Now, would you state briefly, inasmuch as you speak 
in English, and I think it would be a little simpler, just what 
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were the duties of Dr. Meier as president and Dr. Hen£geler 
and Gaeng as members of the board of Uebersee? 

I 

Mr. Burling: I object on the grounds that there!is no 
showing that this witness is a Swiss lawyer or that he is 
familiar with the corporate charter of Uebersee. 

Mr. Gallagher: I am asking him if he could state briefly 
what he knows of the duties of Meier and Henggelej: and 
Gaeng in respect to Uebersee. I want him to tell, jif he 
knows, to clarify what their job was. 

The Court: He can tell what positions they hold. 

Mr. Gallagher: As Mr. Burling said, if he is familiar with 
the corporation charter and all, he could state what (their 
duties are under that, could he not! 

Mr. Burling: No. It is a matter of construction. 

The Court: Unless the charter defined them. 

Mr. Burling: In that case it would be its own best! evi¬ 
dence. 

The Court: Yes, unless you account for the absence of 
it— 

Mr. Gallagher: It is not too important. I will stride it, 
Your Honor. 

2447 By Mr. Gallagher: j 

Q. Now, let us come down to Dr. Frankenberg. Did 
he have anything to do -with the supervision of Tr^ns- 
danubia? A. No, never. 

Q. Did he have anything to do with the supervision of 
the operations of any of the American corporations?! A. 
No, never. 

Q. Did he supervise or direct the investment policiejs of 
Uebersee? A. No, he did not. In effect, before he eK r en 
came into the picture, with the exception of about $230,000, 
everything was already invested. 

Q. You are talking about the year 1932 or 1931, are yiou? 
A. Yes, sir, I do. 
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• Q. And that was before Dr. Frankenberg was a member 
of the board of directors? A. Before he heard about those 
investments. 

Q. Well, if Dr. Frankenberg did not advise you with re¬ 
spect to your investments at the time that you sold the Opel 
shares to General Motors, who aided you in determining how 
you were going to invest that three and a half million 
dollars? A. I did that all alone in the beginning. 

Q. Would you explain, step by step, what you did 

2448 when you arrived in the United States and what steps 
you took looking toward the investment of the funds 

which you thereafter were receiving from General Motors? 
A. After I had terminated the escrow agreement General 
Motors offered me a block of General Motors shares, 47,625, 
I remember, at the price of $24, which was a dollar or a 
dollar and a half below the stock exchange quotation, and 
they seemed very eager to sell this block, and as I had to 
wait for payment about four weeks, I thought it was a kind 
of an insurance against any devaluation of the mark in the 
meantime to acquire this General Motors stock. 

Q. You say General Motors suggested to you that you 
purchase the 47,000 shares? A. Yes. 

Q. Now, with respect to the remaining money, who gave 
you any advice, if anybody, in the United States with re¬ 
spect to those investments, with respect to that money? A. 
I think the first man I talked to about it was Mr. Von 
Clemm. 

Q. Who was Mr. Von Clemm? 

Mr. Burling: Would you like me to stipulate that, coun¬ 
sellor? 

Mr. Gallagher: No. I will take the witness’answer. 

2449 Mr. Burling: I believe he was prosecuting when 
you were first assistant in the criminal division. 

Mr. Gallagher: I move that that be stricken, because I 
know nothing about it. 
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By Mr. Gallagher: 

Q. Will you state who Mr. Von Clemm was? A. Mr. Von 
Clemm at the time was the so-called customer’s man ofj a 
firm by the name of Burden-Cole, and I had met Mr. Vpn 
Clemm through a schoolmate of mine who had invited bqth 
of us to lunch. 

Q. This was in October, 1931? A. In October, 1931, y^s. 

Q. You say Mr. Von Clemm was customer man of Burden- 
Cole? A. Customer man of Burden-Cole. In fact, he was 
the one from whom I bought the first Spur stock. 

Q. Did you meet anyone else who aided you in investments 
through Mr. Von Clemm? A. I asked Mr. Von Clemm 
whether he knew any man versed in investments, and I 
specifically asked him for somebody speaking German, be¬ 
cause at the time I could not speak much English, and ijie 
recommended me Mr. Hoffacker. 

Q. Did you meet Mr. Hoffacker? A. I met Mr. Ho^f- 
acker in October, the second half of October, 193|1. 
2450 Q. Did you employ him as your investment coun¬ 
sellor? A. Yes. I made an agreement with him th^t 
he should trade the General Motors stock. I thought wh^n 
General Motors was so eager to sell me this stock that tl|ie 
market might fall, so I thought I had better watch th|t 
stock and have it sold. 

Q. Did he work with you thereafter for several year^? 
A. Yes, that’s what he did. 

Q. At that time had your father given you any advice ds 
to whom you were to employ as investment counsellor? A. 
No. 

Q. Did he give you any directions as to how you weile 
to invest the proceeds from the sale of the Opel shares if 
you determined to sell them? A. No. In a general way, 
he told me, “That is quite a big property you have. Donjt 
try to enlarge it. It is big enough. The only thing you should 
do is to keep it together, and when you succeed doing so in 
these troubled times, you have done a lot.” 
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Q. And he did not give you any suggestions as to whom 
you should talk to when you arrived in New York 

2451 to aid you in investment policies! A. No; no. I think 
I did most of my investing through a firm by the 

name of Hallgarten and Company, in Pine Street, New 
York. 

Q. Mr. von Opel, when you began to act for Uebersee 
thereafter, who gave you the power of attorney? Dr. Meier 
or Dr. Frankenberg or Dr. Haggeler? A. No; they were 
not in the picture yet. 

Q. You mean Dr. Frankenberg was not even in the picture 
yet? A. No. I had not even acquired Overseas yet. 

Q. I see. A. The first power of attorney I got from 
Overseas was signed by Dr. Martin Bloch, who was at the 
time, if I remember, president of Overseas. 

Q. Now, you stated that Dr. Frankenberg came into the 
picture after you had invested practically all the proceeds 
which you had received from the sale of the Opel stock, 
with the exception of about $200,000. When was the first 
time that you did have any conversation with Dr. Franken¬ 
berg about the investments that you had made? A. I think 
that was after I had acquired the Spur stock, and I got 
somewhat worried— 

Q. Could you fix that time, approximately? A. That 
must have been in the summer, 1932. I either had already 
acquired it or was in the way of acquiring it. I 

2452 acquired it through Mr. Cole, of Burden and Cole. 

Q. You say you had a conversation with Dr. Frank¬ 
enberg about Spur? A. Yes. I told him that it seemed 
rather risky to have a gasoline retailer without its own gaso¬ 
line supply and said they had always to fight off the big 
units like Shell and Standard, and they might cut off their 
supply; and I said I was interested in investing some of 
my money in crude oil in the ground, which was at the time 
selling at between six or eight cents. Even Dr. Frankenberg, 
who was not well versed in the oil business, thought that 
I could not make a mistake buying oil so cheaply. 


1583 


Q. When was the next time, to the best of your | rec¬ 
ollection, that you had any conversations with Dr. Franjken- 
berg with regard to your investments? A. I think the 
next time was in 1933, when the American banks got into 
trouble. I had certain applications at the time, and I was 
afraid that my funds in American banks might be frozen. 
So I talked to him, what could be done about it, and he 
suggested I should either convert those dollars into Syriss 
francs or should acquire gold. 

Q. I see; and did you acquire the gold? A. I 

2453 wired over to the National City Bank, which were 
holding securities of mine, and I asked them to acquire 

this gold; but, unfortunately, I did not follow Dr. Franken- 
berg’s second advice and did not ship it immediately to 
Switzerland. I could have done such for at least a period of 
ten days. 

Q. You have said previously that neither Dr. Franken- 
berg nor any other member of the board of administration 
of Uebersee took any part in the administration of |;he 
American corporations in which you, through Uebersee, had 
stock interest; is that correct? A. That is correct, with One 
qualification. I think I should point out that Dr. Frank^n- 
berg had a dual capacity, and so the turning point ’vsfas 
1935, in the summer, when I became heavily indebted, and|at 
this time Dr. Frankenberg became, or, rather, the Adler 
Bank became a creditor of Overseas to the tune of three |or 
sometimes even four hundred thousand dollars. 

The Court: Suppose we take a five-minute recess. j 

I 

(A short recess was had.) 

2454 By Mr. Gallagher: j 

Q. We were at the point, I believe, when we tobk 
the recess, Mr. von Opel, when you stated that Dr. Franjc- 
enberg became important to you in this picture in and 
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around 1935, 1936, and 1937, when you needed money, 
because you were not in a liquid position; is that correct? 
A. Yes. At this time I could not export the gold from 
the United States, and I had to meet certain obligations, 
and I became rather illiquid. 

Q. Did you negotiate loans through him and with the 
Adler Bank? A. Yes, I did such, and he loaned me at 
this time about $350,000. 

Q. Did you pledge some of your securities with him? 
A. Yes, most of them. 

Q. Did you pledge Uebersee shares? A. At the time, 
yes; later on I pledged some American stock. 

Q. So in the years between 1935 and 1940, and there¬ 
abouts, if I understand you correctly, you were quite de¬ 
pendent on Dr. Frankenberg and his banks; is that cor¬ 
rect? A. I should say between the years—about, some¬ 
where, 1935 up to 1940 or 1941. Just before the war I 
sold some property and got into a liquid position again. 

Q. But Dr. Frankenberg was not in the picture 
2455 at the time you made investments in Am erica with 
the proceeds from the sale of the Opel shares; is 
that correct? A. No. 

Q. By that you mean he was not in the picture? A. 
He was not in the picture, no. He was—I think he 
became board member, together with Dr. Henggeler and 
Dr. Meier, in the beginning of 1932. But at the time, none 
of them knew anything about my investment. 

Q. Just to come back to Mr. Crittenden again, in dis¬ 
cussing Theodore Hoffacker, Mr. Crittenden made the 
statement that Theodore Hoffacker was an agent for 
Fritz von Opel and that Fritz von Opel did not breathe, 
move, or talk without his permission or advice. Is that 
a true statement or a correct statement? A. It is partly 
correct; I would say so much that Mr. Hoffacker had a 
very dbmineering position toward everybody, and he was 
the kind of man who' thought he had all the answers, and 
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it was really very difficult to get along with him. I tried 
hard to. I hired him, and after I couldn’t improve his 
manners, I fired him. 

Q. Now, Mr. von Opel, you heard Miss Schoch testify 
that your father could not have become a devisen auslander 
and have taken his property out of Germany. Is that 
correct? A. I think that what Miss Schoch meant, |if I 
understood her correctly—I think she later stated— 

2456 Mr. Burling: Just a minute. I object, if Your 
Honor please, on the ground that it is not proper to 
rebut the testimony of an expert legal witness with a 
layman. 

The Court: That is correct, isn’t it, Mr. Gallagher? 

Mr. Gallagher: Probably so. We will strike it and 
leave it for Dr. Kronstein. 

By Mr. Gallagher: 

Q. Let me put an assumption to you, if I may, aid I 
hope in somewhat the method of Mr. Burling. 

Let us assume that your father did not want to leave 
Germany, and let us further assume that he did not want 
to give any of his property to you—that is, the Opel 
shares; that he wanted to keep everything for himself, 
particularly all .the rights under the escrow agreement 
with General Motors. Was there a way for him to| do 
this practically without breaking any foreign-currency 
regulation? 

Mr. Burling: The same objection. 

The Court: The same ruling. 

Mr. Gallagher: All right. That is all 

Cross Examination 
By Mr. Burling: 

Q. I believe on redirect, Mr. von Opel, you testified tihat 
you heard Mr. Crittenden testify that you had said to 
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him in Essen, in the summer of 1937, that you were operat¬ 
ing under an escrow agreement with your father, 

2457 that you had the management of your father’s funds, 
and that you had a cousin who had similar rela¬ 
tionship to an uncle of yours; is that right! A. Pardon 
me. You speak about an escrow agreement. What do you 
mean by that! 

Q. I am sorry; a usufruct agreement. Pardon me. A. 
That is what I stated. 

Q. I am just trying to refresh your recollection—just 
trying to place your recollection—now. 

You heard Crittenden say that you told him at this 
dinner in Essen that you were managing your father’s 
funds under a usufruct agreement and that you had a 
cousin who was managing funds of an uncle of yours 
under a similar arrangement; is that not what you heard 
him say! A. Yes, that is what he testified. Yes. 

Q. You told Mr. Gallagher just now, did you not, that 
you had no cousin who had any such relationship with any 
such uncle; is that correct! 

Mr. Gallagher: I think the record will reflect, Mr. 
Burling, that he testified in response to my question that 
he had no cousin who had a contract with his uncle which 
contained a usufruct provision or a provision similar to 
a usufruct 

Mr. Burling: All right. 

By Mr. Burling: 

2458 Q. But you did have a cousin to whom your uncle 
transferred 600 shares of Opel stock; is that not 

true! 

Mr. Gallagher: Now, Your Honor, at this point, if Mr. 
Burling is going to go into the question of the relation- 
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ship of the uncle with the cousin, then I submit that this 
opens up the criminal decrees, and we are back into that 
situation. 

Mr. Burling: If Your Honor please— 

The Court: Whether it opens it up or not, I don’t knjow. 
I will hear you on the question of the admissibility oi| it. 

Mr. Burling: Mr. Gallagher sought to— 

The Court: Let me hear from him, first, on his objection. 

Mr. Gallagher: All that I asked Mr. von Opel about 
was a question which negated directly the answer given 
by Mr. Crittenden, and it was confined to the questionl of 
whether or not a contract containing a usufruct provision 
was being exercised and under which his cousin was pp- 
erating. I submit that any further cross-examination jby 
Mr. Burling is limited to a contract of that nature. 

The Court: What he was trying to rebut, as I under¬ 
stand it, was the statement of Mr. Crittenden as to wljiat 
Mr. von Opel told him—what this witness told him; is|n 9 t 
that right t 

Mr. Gallagher: This witness was rebutting the fact that 
he did not state that to Mr. Crittenden. 

The Court: But in rebutting it, then he said his 
2459 cousin never did have any such transaction. 

Mr. Gallagher: No; he said his cousin did no^— 
he had no cousin, to his knowledge, who operated under! a 
contract containing a usufruct provision, or provision 
similar to a usufruct, with his uncle. Now, any other con¬ 
tract which may have been negotiated with his uncle, apd 
the validity of that, or otherwise, I suggest or submit jis 
not relevant. j 

Mr. Burling: I submit, if Your Honor please, that it |is 
directly relevant to show that Crittenden, who was a wide¬ 
ly known American lawyer, let alone German lawyer, cor¬ 
rectly understood what Fritz von Opel said. 

1 wish to show that Fritz von Opel had an uncle who 
also had 600 shares of Opel stock, just as his father di k; 
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and that that uncle purported to sell those shares to a 
cousin of Fritz von Opel, which cousin also is in Switzer¬ 
land, and got the money out of Germany in exactly the 
same relationship. 

I offer that not to show that the uncle was guilty of 
fraud or that there was some tendency in the Opel family 
generally to commit frauds, but merely to show that what 
Crittenden was told at the dinner in Essen is substantially 
what he said here, except that he made a highly technical 
error of German law in saying it was a usufruct contract 
instead of a sale contract. 

Mr. Gallagher: And, I might say, a highly technical error 
of fact, in that he is saying in 1937 that the cousin 
2460 is holding under a usufruct, whereas in the contract 
that Mr. Burling is talking— 

The Court: I think the testimony Crittenden gave was 
as to conversations this witness had with him. If you deny 
the conversations and stop right there, then, of course, 
the record will be one way. But, as I understand it, you 
went a little further and said to his actual knowledge no 
such transaction—or in effect no such transaction—as that 
had occurred. 

Now, then, he wants to show that one like that was—I 
mean as to what he told him and what Mr. Crittenden 
understood really is important— 

Mr. Gallagher: Then, I would like to ask if we may con¬ 
clude from that that we could submit the decree which 
found the uncle guilty and that he had to bring back the 
money? 

Mr. Burling: I will stipulate that the uncle was found 
guilty of the fraudulent transfer and did bring the money 
back. 

The Court: We cannot get too far away from the issue. 
If we get off on too many collateral issues, we will have 
this case reversed no matter which way I decide it. 
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If you want to stand on the fact that they did not have 
any transaction, and let it stay in, then I think probably 
the fact that they had some such transaction is admissible, 
because you are asking me to draw the inference that |Mr. 
von Opel never made any such statement as tiiat, 

2461 because no such transaction ever occurred that! he 
knew about- Counsel is now asking if there was!noc 

a transaction at least of that purport that happened. 

Mr. Gallagher: And that the cousin was operating under 
it in 1937! 

Mr. Burling: No; I am asking, Wasn’t it a highly similar 
contract? It would not rebut Crittenden if he made s<j>me 
error as to provisions of usufruct. 

Mr. Gallagher: Go ahead. Let him answer. 

The Court: That is the length to which I am going to 
permit you to go: that it was a somewhat similar trans¬ 
action. 

Mr. Burling: I do not want all the details of it, because 
I do not want to get too far afield. I think I understand 
Your Honor’s ruling, and will be guided accordingly. 

Will you. read the question now, Mr. Reporter, please? 
The Reporter (Reading): 

“Question. You told Mr. Gallagher just now, did you 
not, that you had no cousin who had any such relationship 
with any such uncle; is that correct?” 

By Mr. Burling: 

Q. Is that your testimony? A. That is correct, yes.j 
Q. On October 5,1931, you had an uncle, Dr. Fritz Opel, 
who owned 600 shares of Adam Opel A. G., did you not? A. 
Yes, that is correct. 

2462 Q. You had a cousin, Hans von Opel, residing 
in Switzerland at that time; is that not true? |A. 

That is correct, yes. 
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Q. Is it not a fact that in October, 1931, Dr. Fritz Opel 
purported to sell to Hans Opel the 600 shares? A. No; 
that is not the way I remember it 

Q. At some time or other after October 5, 1931, there 
was a transfer—there was a purported transfer—of the 
shares from Dr. Fritz Opel, a devisen inlander, to Hans 
Opel, your cousin, a devisen auslander; isn’t that so? A. 
Are you asking me what I know about it, or what I have 
read in the secret Nazi report you gave us? 

By the Court: 

Q. What you knew about it before you talked to Mr. 
Crittenden. A. I knew the following: I arrived in New 
York by the middle of October, 1931, and I received a wire 
from my uncle whether I would represent him, and I wired 
him back I would not; and I heard from General Motors— 
John Thomas Smith—that they had a block of 200,000 
General Motors shares for sale and that my uncle already 
had sold his 600 Opel shares against the block of 152,000- 
odd numbers of General Motors shares. 

By Mr. Burling: 

Q. So as not to go too far— 

2463 Mr. Gallagher: Just a moment. I want him to finish 
explaining what he knew before 1935. 

Mr. Burling: I am trying to comply with His Honor’s 
request and not go too far in detail. 

Mr. Gallagher: You asked him as to his explanation of 
what he knew. I submit the witness should have an oppor¬ 
tunity to finish explaining what he lmew. It will take 
only another minute. 

The Court: I think probably so. 

The Witness: That makes for this odd number of shares, 
this 47,625, they wanted to sell me. That was the remainder 
of 200,000 they wanted to sell at all. 
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By the Court: 

Q. The principal thing we want to know is, What was 
the nature of the relationship of your uncle to the scares 
after he transferred them to your cousin? A. 1 heard 


about this matter about two years later in connection with 
the criminal proceedings. 

Q. Was that before you had this talk with Mr. Critten¬ 
den? A. Oh, yes; it was many years before this tiipe I 
had this talk with Crittenden. 

Q. What information did you have with regard to Vhat 
interest your uncle retained, if any, after he transferred 
it to your cousin? What was that information? A. I knew 
at the time I met Mr. Crittenden in Essen that this 
2464 whole contract was a sales contract between my 


uncle and my cousin and that that was immediately 
revoked after the authorities found out about it. Th^t is 
all I knew about it. 

Q. Well, but as of the time of the conveyance, did you 
have any information as to whether your uncle retained 
any title to it? As of the time of the conveyance by jfour 
uncle to his son, did you have any information? A. It [was 
no conveyance to his son, Your Honor. It was a purported 
sales contract from my uncle to my cousin, but that was 
immediately revoked. 

Q. Wasn’t that his son? A. No; his cousin. 

Q. His nephew? A. Pardon me. I said my cousin. It 
was his nephew. 

Q. That is what I mean. As of the time before you talked 
to Crittenden, we are trying to find out—at least, I tljink 
that is what he is trying to find out—as of the time you 
talked to Crittenden, what was your understanding that 
your uncle had done with regard to retaining any interest 
in that stock as of the time that he is reported to have 
sold it to his nephew. A. I knew in 1937, of course, that 
my uncle was forced to return everything into Germany— 
back into Germany. 
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Mr. Burling: Into his hands, if Your Honor please. 

The Witness: Into his hands, yes; that is correct 

2465 Mr. Ingoldsby: May the witness be permitted 
one minute to explain what the transaction was? I 

submit that taken out of its setting, the way it is left, I 
think, does not present the correct picture. 

The Court: I don’t mind his telling what he knows. I 
think that is what we are trying to find out. 

Mr. Ingoldsby: The conversation about which we are 
talking occurred in the summer of 1937 in Essen. Now, all 
the proceedings involved in this other transaction with 
the uncle dated from 1931 through 1934, so— 

The Court: I understand all that Here is the point: Mr. 
Crittenden testified to a conversation which he denies. 

Mr. Ingoldsby: That is right. 

The Court: Then, Mr. Gallagher asks him, in effect, if 
any such conversation occurred. Mr. Burling tried to 
show that one substantially along this line did occur. 

Mr. Ingoldsby: I get the point. 

The Court: I am trying to find out what he knew about it. 

The Witness: When this gift agreement was made 
October 5, I asked my father to keep it secret and under 
no circumstances to tell my uncle anything about it, because 
he knew that he was not dependable and would try to do 
something of his own in a foolish way, and therefore I was 
very much embarrassed when I arrived in New York and 
when I heard that on October 6 General Motors had re¬ 
ceived a cable where my uncle had sold his 600 Opel 

2466 shares. 

I knew then, at this time, that my father apparently 
had told my uncle; and when I came back in Germany, of 
course, I told my father that it was a big mistake he made, 
and he said it was his own brother, and he couldn’t—he 
felt he should tell that to him. 

Then, the next thing I heard was in the spring or sum¬ 
mer of 1932, when I was in New York. I heard in Wall 
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Street that somebody was buying German bonds—special 
Karstardt bonds—and I knew that my uncle was inter¬ 
ested in Karstardt, and so I immediately thought) that 
he was the one who was going to repatriate those shares 
into Germany, and I knew that that was not permissible 
under the German law. 

The Court: I think we are getting right many details 
in. I guess we have enough on it from his point of view, 
probably. If you want to bring anything out on redirect, 
you may. 

Mr. Burling: My point is satisfied, Your Honor. 

By Mr. Burling: j 

Q. Coming to a different topic, Mr. von Opel, yoii say 
that up to the time you left Europe about 2000 tons of 
bauxite was the total production of the Hungarian mines'? 
A. Yes, approximately. 

Q. Yet it is the fact, is it not, that you negotiated a 
contract on behalf of Transdanubia with Giulini Brothers 
in the fall of 1939 to supply Giulini with a hundred 
2467 thousand metric tons of bauxite? A. Yes, that is 
correct. It was done to offset this stealing of bauxite 
by Koranyi. . 

Q. But, at any rate, you did cause Transdanubia to con¬ 
tract to deliver a hundred thousand metric tons? A. Yes. 
As I told you, there was a loophole in this contract. 

Q. Your father knew nothing about the bauxite lousi¬ 
ness; is that your testimony? A. No. | 

Q. He was several times in Budapest before you left 
Europe, was he not? A. Yes; he always went hunting in 
Hungary. 

Q. You never told him you had bauxite interests in 
Hungary? A. It is possible that I mentioned it to him 
in a general way. 
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Q. Yon say that General Motors in October, 1931, were 
agreeing to sell you a block! of shares below the Stock 
Exchange price; is that right? A. That is correct. 

Q. Did you not know that General Motors went on the 
Stock Exchange and bought the shares which they delivered 
to you? A. No, that is not correct; they came from 

2468 Morgan and Company. 

Q. Did not Morgan buy them on the Exchange at 
the request of General Motors? A. I have no way of 
knowing where Morgan got them from, but I think they 
were—they must have been owned by somebody connected 
with General Motors, either Morgan or maybe General 
Motors Management Corporation. I have no way of know¬ 
ing that But it certainly would not make any sense if 
they bought stock at a higher price and they offered it 
to me. 

Q. No, if that were the fact 

In May, 1932, you got a power of attorney from Dr. 
Frankenberg to deal with Uebersee securities; is that right? 
A. That is correct. I think that is the second power of 
attorney I got 

Q. It was on the basis of the power of attorney which 
you received from Frankenberg that you directed the 
City Bank-Farmers Trust Company to transfer the funds 
to Uebersee; is that right? A. No, that is not right, Mr. 
Burling. I did not receive power from Dr. Frankenberg but 
from where it is signed by the officers of the corporation. 

Q. I will read to you from your affidavit in the Gold 
Case at folio 171: 

“At the end of May, 1932, I received from Dr. Franken¬ 
berg a further power of attorney dated May 9, 1932, 

2469 of which a true copy is attached marked Exhibit 
W. On the basis of this power of attorney I wrote 

City Bank-Farmers Trust Company on May 31, 1932, di¬ 
recting it to open an account in the name of Uebersee 
Finanz-Korporation A. G.,” 
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and so on. A. Not a power of attorney from Frankenberg. 
I understand that it is a power of attorney of Ueb^rsee. 
It is an exhibit attached to the Gold Case. It is signed 
by, if I remember correctly, Dr. Frankenberg and, on the 
other hand, Dr. Henggeler or Dr. Meier. 

Q. In the early months of 1932, you gave Dr. Frajiken- 
berg a proxy to vote Uebersee shares, did you not? A. 
That is possible; I don’t remember it. 

Q. Well, I will ask you to examine Exhibit L to lyour 
affidavit and state whether that refreshes your recollec¬ 
tion. j 

Mr. Burling: This, if Your Honor please, is the minutes 
of the tenth regular general meeting of the plaintiff cor¬ 
poration. 

By Mr. Burling: j 

Q. “Mr. Fritz von Opel, represented by Dr. Hans Fijank- 
enberg, Zurich, by virtue of written proxy of 497 shates.” 
A. Yes, that is correct. j 

The Court: You will be some few minutes longer, won’t 

you? 

2470 Mr. Burling: I have no more, if Your Honor 

please. 

The Court: If you cannot complete it in a few miniktes, 
it can wait? 

Mr. Burling: It would greatly assist me if we ebuld 
finish before the luncheon recess. 

The Court: Very well. . | 

I 

By Mr. Burling: 

Q. You recall that it was your father who suggested 
that Frankenberg should be made the major director of 
the holding company? A. I think I answered that before: 
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and so on. A. Not a power of attorney from Frankenberg. 
I understand that it is a power of attorney of Ueb^rsee. 
It is an exhibit attached to the Gold Case. It is signed 
by, if I remember correctly, Dr. Frankenberg and, on the 
other hand, Dr. Henggeler or Dr. Meier. 

Q. In the early months of 1932, you gave Dr. Franken- 
berg a proxy to vote Uebersee shares, did you not? A. 
That is possible; I don’t remember it. 

Q. Well, I will ask you to examine Exhibit L to your 
affidavit and state whether that refreshes your recollec¬ 
tion. 
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By Mr. Burling: 

Q. “Mr. Fritz von Opel, represented by Dr. Hans Frank¬ 
enberg, Zurich, by virtue of written proxy of 497 shares.” 
A. Yes, that is correct. 

The Court: You will be some few minutes longer, won’t 

you? 

2470 Mr. Burling: I have no more, if Your Honor 
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The Court: If you cannot complete it in a few minujtes, 
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By Mr. Burling: 
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that Frankenberg should be made the major director! of 
the holding company? A. I think I answered that before: 
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that I had discussed with my father and that I asked him 
whether—what he thought of Dr. Frankenberg, and I told 
him —I said, “I would like to have Dr. Frankenberg come 
on the board. He sold me originally the Uebersee Korpo- 
ration.” 

Q. In fact, you had a conference with Dr. Frankenberg 
at the very moment you received the first power of attorney, 
did you not! A. Afterward or in connection with it, yes. 
I received the first power—At this time, as I just stated, 
after I had received the first power, afterward I asked 
Dr. Frankenberg whether he would like to become a board 
member. 

Q. Perhaps I misunderstood you. Did you not say to 
Mr. Gallagher that when you got the first power of attorney, 
Frankenberg was not in the picture! A. I stated— 
2471 and— 

Q. Well, did you or did you not state that? A. 
May I say what I feel I have stated! 

Q. Surely. A. I think I have stated that Mr. Gallagher 
asked me whether the first power of attorney was signed 
by Dr. Henggeler, Dr. Meier, and Dr. Frankenberg; and 
I said, “No, none of the three were yet members of the 
board. It was signed by Dr. Martin Bloch.” 

That is what I have stated. 

Q. At any rate, right after you stated that, Franken¬ 
berg agree to become a member of the Board of Managing 
Directors of the Korporation, did he not! A. Yes; all 
three of the gentlemen. 

Q. They were not all three managing directors, were 
they! A. Not managing directors; board members. 

Q. Frankenberg also agreed to become managing direc¬ 
tor! A. Yes. 

Mr. Burling: That is all 

Mr. Gallagher: That is all 


(The witness left the stand.) 
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Mr. Boland: We will recall Dr. Kronstein. 


call 


ed 
orn. 


Thereupon, Dr. Heinrich Kronstein was re 
2472 as a witness and, having been previously duly sw 
testified further as follows: 

Direct Examination 


By Mr. Boland: 

Q. Doctor, you were here during the course of the testi¬ 
mony of Miss Schoch, the Government expert on Gentian 
law, were you not? A. Yes, I was. 

Q. You heard her testimony? A. Yes, I did, sir. 

Q. As a result of her testimony, do you wish to chahge 
your testimony in any sense of the word? A. No. 

Q. Did you hear Miss Schoch discuss certain court deci¬ 
sions of Germany in respect of sham transactions? A. I 
did. 

Q. Do you have any comments to make on those ca^es, 
Doctor? A. Those cases show that even original docu¬ 
ments can be scheinvertrag. I never denied that. 

Q. So it is your opinion that they add nothing to ^;he 
case? 

By the Court: I 

Q. There isn’t any difference in the German law with jre- 
gard to what is sham from what is in the American 
2473 law, is there? Your approach is just the same?j A 
sham is a fake transaction, not an honest transac¬ 
tion, not a true one? On the face of things it is regular, 
but if we disregard the face of the instrument or the face 
of the transaction, and something else is the true situation, 
it is a sham in German law; isn’t that true? A. Gerrrjan 
law distinguishes between two different types of shkm. 
One type of sham is when two parties agree that it i? a 


i 
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contract, when it is not a contract at all. Another type is 
if those parties agree to A but write B. 

Q. I understand. A. That is the first of two types. Then, 
the second type, if A is valid but not B, nothing is valid. 

The Court: That is exactly the same as in American law. 

A. The only difference is that the German contract is some¬ 
thing different. But the whole approach is a question of 
scheinvertrag. 

Q. That is what I mean, yes. A. It is a question of evi¬ 
dence. 


By Mr. Boland: 

Q. Changing the subject slightly, Doctor, Miss Schoch 
testified that in analyzing Plaintiff’s Exhibit 5, which is 
the gift agreement, and the Hachenburg drafts and letters— 
so-called Hachenburg letters—which I think are Plaintiff’s 
Exhibits 7, 8, and 9, she came to the conclusion that 
2474 the father had intended to have a right in rem created 
in the future. 

On cross-examination, I believe, she testified that this 
right of the father was an in personam right against the 
donee—the son—to create a usufruct as a right in rem in 
the future. 

Do you believe that such an interpretation is a reason¬ 
able interpretation? A. That is a possible interpretation. 
I believe it is my possibility No. 2 in my scheme of possible 
interpretations. 

Q. So that being a reasonable interpretation, it is, in 
fact, your No. 2, is it not? A. Yes, it is my No. 2. 

Q. There was one qualification. I am not sure of the 
significance Miss Schoch placed in this, but she said, “in 
the near future.” Is that a reasonable interpretation of 
those letters? A. May I see the documents? 

Q. Yes (handing papers to the witness). A. I do not 
see any reference in the Hachenburg draft to the time when 
the demand might be made. It just states that Mr. Fritz 



1599 


von Opel is entitled, and upon demand of the donors obliged, 
to assign shares to a holding company which he owns. In 
this case the parents would have the use of a usufruct. 

Q. Let us assume that “in the near future” were a 

2475 reasonable interpretation of those papers. 

The Court: Excuse me. May I see that a minutef ! 

Let me tell you what I think she said. I may be wronjg, 
but I thought there was some language in here—Is this 
No. 51 

The Witness: No. 

Mr. Boland: No; these are the Hachenburg papers. 

The Court: I may be mistaken, but I would like to ask 
you this myself, whether she said it or not. I thought she 
took this language which immediately follows the trans¬ 
fer of the title to the shares: 

“Usufruct in the shares is not assigned to Fritz von Opel; 
it remains with Wilhelm and his wife until both,” 

and so forth. 

I understood her to say that that indicated, in her mind, 
that that was to have come about immediately or in the 
very near future, and that it was simply a mistake of the 
draftsman that those words of conveyance were not in¬ 
cluded. I think that is what she stated. 

The Witness: That is based on one point. My friend, 
Miss Schoch, believes that usufruct can only mean having a 
right in rem; but it can have different meanings. 

The Court: I thought she agreed to that, but she saijd 
that that language, as I understood it, was one of the rea¬ 
sons—that, as well as this language of the previous 

2476 lawyer—that indicated to her that it meant in per¬ 
sonam. That is what I understood. 

By the Court: 

Q. Do you think there is any significance to that language 
that this usufruct in the shares is not assigned; it remains 
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with him and his wife? Does that rather positive state¬ 
ment indicate to yon that that might tend to show that 
the donors wanted to keep the right with them at that timo 
or sometime in the immediate future, rather than some in¬ 
definite future? A. The parties agreed on a contractual 
right. The Opel parents shall have a contractual claim for 
income, since they do not include conveyance. 

The Court: I do not know that it is a question of law 
anyway. 

Mr. Boland: The only point in this question, Your 
Honor, is to bring out this: Let us assume that they 
did contemplate “in the near future.” What, in effect, 
would have occured if they did not set it out? 

The Court: He agrees to that. 

Mr. Boland: I am not sure I asked her that question. 

The Court: I made it perfectly clear before she left 
the stand that if there came a time when there was some 
word of conveyance or some delivery to him or his agent, 
the actual right in rem did not occur. She certainly 
said that. 

2477 Mr. Boland: That is true, but she did not testify 
as to what effect there would be legally if the origi¬ 
nal intent of the parties was that they create a right in 
rem in the near future and, in fact, did not. 

The Court: All right. 

Mr. Boland: If there is not some legal significance to 
that position, I think we are very close to being in agree¬ 
ment on what the law is. 

The Witness: It has no effect on the contract. 

The Court: You can ask him that. Until there comes 
a time when they would specifically perform, then no 
absolute right lodges. 

By Mr. Boland: 


Q. So if no demand had been made by the donors of this 
gift agreement, if it meant that the intent was that one be 
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created in the near future, and if in fact no demand had 
been made, it would have no effect on the contract! A. 
No effect on the validity of the contract. 

Q. Doctor, you heard Miss Schoch, in a long dissertation 
and analysis of laws concerning foreign funds control, 
describe why and how the Reichsbank director had nothing 
to do with the issuance of licenses in respect of waiving 
rights of the donor. You have had quite a bit of experi¬ 
ence in practicing in Germany under the foreign 
2478 exchange laws and regulations, have you not! A. I 
have. 

Q. From your experience and practice, would you attach 
any significance to a statement of clearance by the Reichs¬ 
bank director to this effect: that our lawyers have goi^e 
over the problem carefully, and we have come to the con¬ 
clusion that no court action can be taken; that, in effect, 
our hands are tied! 

Would that have any significance to you as a German 
practicing lawyer, familiar with this foreign fund problem! 
A. That would have very much significance for me. It is 
perfectly correct, what Miss Schoch said, that the licensing 
authority is a section of the Department of Commerc^, 
but under the director of the Reichsbank, handling th^ 
entire collecting of foreign currency, and whenever ^ 
lawyer had such a problem, he was perfectly accustomed 
to go to the Reichsbank, because—at least, that was th^ 
feeling of every lawyer—that was where the decision^ 
were made; and Mr. Wilhelm had such a high position, si 
high that I believe I would not have even dared, in th| 
Nazi state, to say, “I don’t believe, Mr. Wilhelm, if you tel| 
me that you have this decision on the basis of a diseussioii 
with the Department of Commerce”—I would not even havi 
dared to write a letter and say, “I would like to have that 
in written form by the Department of Commerce.” j 

Mr. Burling: I move to strike that as not being a legal 
answer. The witness testified that he agreed withl 
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2479 Miss Schoch that Wilhelm had no jurisdiction in 
the matter, and the waiver would have to be written. 

The Court: I will let it stay in and will let you argue 
it a little later. 

By Mr. Boland: 

Q. Coming back to October 5, 1931, and considering 
the evidence that Wilhelm von Opel had 600 shares of 
stock in an escrow agreement located in New York City— 
Are you familiar with the escrow agreement! A. I have 
seen it. 

Q. Now, was there any way in which Wilhelm von Opel, 
assuming that his primary motive and purpose would be 
to protect those shares as an American asset here in Amer¬ 
ica for his own protection, should he ever desire to leave 
Germany—was there a way available for him to accom¬ 
plish this purpose without having gone through the gift 
agreement! A. Yes, I think so. 

Q. How could he have accomplished this purpose! A. 
One would be to extend the agreement for as many years 
as General Motors would agree with him. 

Q. To extend the escrow agreement! A. To extend the 
escrow agreement. 

Q. You know, do you not, that the escrow agreement by 
its terms would have expired in 1934! A. Yes. 

2480 Q. So what you mean is— A. Extend it with¬ 
out any license at the time when the gift agreement 

was made. 

Mr. Boland: Thank you. That is all we have. 

Cross Examination 
By Mr. Burling: 

Q. I correctly understood you to testify, did T not, that 
you agree with Miss Schoch that, technically speaking, 
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the Reichsbank did not have authority to grant waiver^ or 
to declare that waivers were unnecessary? A. Techni- 
cally, yes; but practically, no. 

Q. I see. But, as a matter, of technical law, an oral 
statement made by Wilhelm would be of no value iiji a 
defense to a prosecution; isn’t that true? A. Mr. Burlijag, 
practicing law in Germany in 1935—December, 1935— 
when I left, especially in the matter of currency, was ijiot 
a matter of law; it was a matter of false power ^nd 
diplomacy. 

Q. But insofar as there was any law, as you understand 
the concept of law— A. As far as— 

Q. Wilhelm’s statement would have been irrelevant, 
wouldn’t it? A. Irrelevant. Even under the regular situ¬ 
ation, I couldn’t see it. If the highest next to tjhe 
2481 president of the Reichsbank—the highest official 
tells me, or one of the very highest officials of tbe 
Reichsbank tells me, that is the case, and I have discussed 
this matter with lawyers, I couldn’t see it is of any signifi¬ 
cance. 


The Court: He is making the same distinction as I if 
the Attorney General would say it over here and the 
Supreme Court might say something to the contrary. 

The Witness: That is possible. 

Mr. Burling: If Your Honor please, not quite that. Itlis 
more like the Chairman of the Federal Reserve Board. 

The Court: I understand the distinction. That probably 
was not an apt illustration. Yes, I see. I have yo^r 
point. 

Mr. Burling: I have no more questions. 

Mr. Boland: We have no more questions. 

Mr. Gallagher: We have no more questions, and we have 
no further witnesses. 

Mr. Baum: On the question of exhibits, we have gone 
through the record, and we find that there are ten ^>r 
fifteen exhibits which we neglected to offer in the course 
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of the testimony; and I also note in the refeord that we 
have, in the case of a great majority of the exhibits, the 
whole number, such as Exhibit 2, and the translation, such 
as 2-A. I think I would like to arrive at an understanding 
with counsel that where one number is offered, both may 
be considered as exhibits. 

2482 The Court: That is all right. 

Mr. Gallagher: I have no objection to that where 
one is a translation. 

The Court: That applies to both sides. All exhibits that 
have been heretofore identified in the German and the 
translations that have been identified may be received in 
evidence where either one has been received. That is by 
stipulation of the parties. 

Mr. Baum: Now, the list of exhibits which have not been 
offered are— 

The Court: I will tell you what I think you should do. 
I think you should show that to Mr. Gallagher, and if 
there is any objection, I will let you argue it. But you let 
me know. 

Mr. Baum: May I note just two, Your Honor. Two of 
them are reporter’s mistakes. Defendant’s Exhibit 43 has 
come into the record as received in evidence as 43-A, and 
there is no 43-A. Defendant’s Exhibit 68 is marked received 
as 69, which means there are two 69’s. If that can be cor¬ 
rected— 


• • • • • 

2508 Proceedings 

The Court: Gentlemen, I have arranged, now, to 
give you today to argue this, and as much time as you need 
on Monday to conclude. I hope you will try to conclude 
before noon on Monday, if possible. I shall probably have 
to adjourn today between half past 3 and 4. Are you ready 
to proceed! 
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Mr, Gallagher: Your Honor, we have pending before the 
Court the question of the deposition of Mrs. von Opel 
which was taken on yesterday. The Government’s official 
copy has not arrived; but anticipating that perhaps there 
would be a delay, I brought a report from New York with 
me, and I have tendered the Government a copy of that 
deposition. I feel at this time that before we renew any ob¬ 
jections, and before we go forward with our closing argu¬ 
ment, we should have a determination of the question of 
Mrs. von Opel’s testimony. 

The Court: What is the question about it! 

Mr. Burling: I believe it is in the form of a motion made 
by me on the ground of newly discovered evidence. Ij be¬ 
lieve Your Honor reserved ruling on that pending the tak¬ 
ing of Mrs. von Opel’s deposition. 

I now renew the motion and ask leave to read Mrs. ivon 
Opel’s deposition into the record. 

Mr. Gallagher: We have no objection. 

The Court: All right. Then, the motion is granted; 

Mr. Burling: We do have a mechanical problem. 
2509 We have only one copy. If counsel would be good 
enough to let us have two momentarily, we can read 
it with more facility. 

Mr. Gallagher: There are just a couple of corrections 
that, to my recollection, should be made. I do not have j the 
other copy of the report. I have no objection to pointing 
them out to Mr. Burling, and the reading will be subject 
to correction when we get the official copy. Is that all 
right! | 

Mr. Burling: That will be all right. 

(The deposition of Margot von Opel was then read to |the 
Court. Mr. Burling read the questions on direct examina¬ 
tion, and Mr. Baum read the answers.) ! 

Mr. Burling: This is the direct examination by ]Mr. 
Baum of Mrs. von Opel: 
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“Q. What is your full name? A. Margot von Opel. 

“Q. And you live at this address, 433 E. 51st Street, 
Apartment 120, New York City?” 

Mr. Gallagher: Just a moment, Mr. Burling. If I might 
suggest it, will you have the record reflect that the oath 
was administered prior to the taking of the testimony? 

Mr. Burling: Yes; the reporter administered the oath 
prior to the taking of this deposition. 

(The reading of the deposition was continued as follows:) 

“Q. And you live at this address, 433 E. 51st Street, 
Apartment 120, New York City? A. Yes. 

2510 “Q. You are the wife of Mr. Fritz von Opel? A. 
Yes. 

“Q. And you and Mr. Fritz von Opel were married in 
1929? A. Yes. 

“Q. And you have lived together as husband and wife 
since that date? A. That is correct. 

“Q. Mrs. von Opel, I call your attention to the year 
1937—April, 1937. Do you remember where you were at 
that time? A. I would not know. 

“Q. Do you recall that in April, 1937, Mr. Fritz von Opel 
was on a trip? A. I was in Berlin then. 

“Q. And do you remember that Mr. von Opel came to 
Berlin from Essen in April, 1937—the end of April, 1937 ? 
A. I do not remember but since I saw the letter that I have 
written to Mrs. Langnick, I did say that he had come. I 
could not tell. 

“Q. You are now referring to an excerpt from a letter 
you wrote on April 28,1937, which I presume Mr. Gallagher 
has shown you? A. That is correct. 

2511 “Q. In that letter you stated Mr. von Opel came 
the previous day and would stay with you until 

Friday of that week? A. Could you show me the letter? 
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“Q. Surely. I show you the excerpt of the letter of 
April 28, 1937 (hereinafter referred to as Exhibit A) for 
the purpose of assisting the witness to answer. 

(Witness reads.) i 

“Q. Who was Mrs. Langnick, by the way? A. She I was 
our secretary and very good friend. 

“Q. When you say ‘our friend’ you mean Mr. yon bpel 
as well as yourself? A. Yes. 

“Q. You said in that letter that Mr. von Opel would re¬ 
main with you until Friday and then would return to St. 
Moritz via Eusselsheim where he expects to have a jcon- 
ference with Dr. Frankenberg. A. That is what I wtote. 

“Q. And how did you know Mr. von Opel was going to 
have a conference with Frankenberg in Eusselsheim ?j A! 
Perhaps he told me—I don’t know—or perhaps he had 
planned it before. 

“Q. Mr. von Opel told you that before? Had j Dr. 

Frankenberg told you he was going to be in Eussel- 
2512 sheim? A. That is not true. 

“Q. You were told by Fritz von Opel that he was 
planning to have a conference in Eusselsheim with j Dr. 
Frankenberg? A. Yes. Mr. Baum, I must say all I know 
about this is what I wrote in that letter. 

“Q. But what you wrote in that letter is correct? j A. 
What I wrote in that letter is correct, yes. 

“Q. Now I will draw your attention to December, 1940, 
at which time I believe you were in the United States? 

“Mr. Gallagher: For the record, the exhibit you l^ave 
now directed Mrs. von Opel’s attention to will be marked 
Exhibit B. j 

“Q. I asked you, you were in the United States on Decem¬ 
ber 24, 1940, were you not? A. Yes. 

“Q. And at that time you wrote a letter to Mrs. Lang¬ 
nick bearing the date of December 24,1940, and containing 
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the language which appears in the excerpt Exhibit B, is 
that correct? A. Tes. 

“Q. I call your attention to the statement in that letter 
which, in English, reads, ‘To be sure, it was high time— 
and a true piece of luck—’ A. How do you trans- 

2513 late it ‘to be sure’? How do you get that? 

“(Off the record discussion of the translation.) 

“Q. (Continuing) ‘To be sure, it was high time—and a 
true piece of luck that Frankenberg came over with us who 
continued to kick our little master until he cleaned up the 
mess in Shreveport/ A. Where does the word ‘kick* come 
in? Our ‘treten’ is never ‘kick/ Certainly not. You can 
say he ‘sat upon him/ We use that word when we make 
wine. It means to ‘stamp’ or to ‘work on a person/ You 
never say ‘kick/ ‘Kick’ would mean that you pushed some¬ 
body. 

“Mr. Gallagher: How do you translate the word ‘treten’, 
Mrs. von Opel—to ‘work on somebody’? 

“A. I would say ‘working on somebody/ 

“Q. Did you make that statement, Mrs. von Opel? A. I 
did. 

“Q. And what did you understand by the expression ‘the 
mess in Shreveport’? A. First, I know Fritz was losing 
very much money down there and he was talked into this 
whole thing by people I did not believe in. That was Crit¬ 
tenden and Mr. Grogan. They were brought to Fritz as 
far as I know by Mr. Hoffacker, whom I personally had 
thrown out of the house in St. Moritz, so I had no 

2514 reason to believe the other people were any better. 
Then I knew from conversations that Fritz had lost 

money there and when I came over here and saw a great 
deal of Dr. Frankenberg, I had hope that Fritz would stop 
that down in Shreveport and I asked Dr. Frankenberg to 
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influence Fritz as much as he could, that Fritz should [give 
that up and I wish Fritz would listen, but he never likens 
—he gets mad at him. 

“Q. And do you remember when you came to the United 
States, Mrs. von Opel—in about the year 1940! A. I Oh, 
that was on the 8th of May, 1940. 

“Q. And Dr. Frankenberg came over on the same boat! 
A. He came with me and with a friend of mine, Mrs. 
Schwarzenbach. She is dead. 

“Q. And is it your testimony, Mrs. von Opel, that to 
your knowledge Dr. Frankenberg worked on your husband 
Fritz to clean up the mess in Shreveport! A. I made 
that statement. 

“Q. And it is correct! A. It is correct. He did it be¬ 
cause I asked him to do it. 

“Q. You asked who to do it! A. I asked Frankenberg 
to help me—to ask Fritz to give up the work in Shreve¬ 
port. 

“Q. And Dr. Frankenberg you knew was a director of 
the XJebersee Finanz-Korporation at that time, did 
2515 you not! A. Yes. He really has tried his best to 
give Fritz advice. Fritz never listens. 

“Q. Well, apparently Mr. von Opel listened in this case, 
since you say he did clean up the mess in Shreveport. A. 
That is correct. 

“Q. Now I draw your attention to November, 1939. I 
show you a paper, which will hereinafter be known as Ex¬ 
hibit C A. She was in Germany when I wrote this letjter. 

“Q. Who! A. Ruth—Mrs. Langnick. 

“Q. Now this excerpt, which will be referred to as Ex¬ 
hibit C, purports to be an excerpt from a letter from Ajlrs. 
von Opel to Mrs. Langnick written from Zurich and dated 
November 18, 1939, which reads as follows: 

“ ‘There can be no question of American citizenship. I 
should like to know who continues to put such rumors into 
circulation, most likely Dr. P. whom I dislike doubly silnce 
his failure toward you. It is true, in this direction various 
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other matters have transpired which became necessary be¬ 
cause of the business over there.’ 

“You made that statement, Mrs. von Opel? A. Yes, I 
did. 

“Q. And it is correct? A. It is. 

2516 “Q. It would appear you were referring to a ques¬ 
tion raised by Mrs. Langnick as to whether someone 

had become an American citizen. Who was the person in¬ 
volved? Was it Mr. von Opel? A. Yes. 

“Q. Now, the last sentence which I read you—‘It is true, 
in this direction various other matters have transpired 
which became necessary because of the business over 
there,’ Would you state what that sentence refers to? A. 
You must understand I wrote this letter into Nazi Ger¬ 
many. All letters were opened and censored. Mrs. Lang¬ 
nick had, on account of us, very many difficulties in Ger¬ 
many and I was all the time worried about her because 
she had been with the German-Russian Petrol Company 
before she came to us and then she became our secretary 
and couldn’t get another job. This is what I refer to when 
I say that Dr. Pilder I disliked anyway and as far as I 
remember I had tried to get her in at the Dresdner Bank 
and Pilder would not take her on account of her—call it 
political outlook, and so on. 

“Q. Now, Mrs. von Opel, this excerpt which I read you 
refers to citizenship. That is what I am asking you about. 
A. I understand that very well, and when I say in 

2517 that letter that other things had developed which 
were necessary on account of business, I meant that 

in case people tell her, or there are rumors, that we have 
changed our citizenship, which will certainly be considered 
in Germany a crime, it would reflect on her. So I said it 
was done for business reasons. 

“Q. In other words, in that sentence you are referring 
to the fact that you and your husband had become citizens 
of Liechtenstein? Of course, on that date you had not yet 
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become citizens of Liechtenstein, had you? A. What is 
the date? 

“Q. November 18, 1939. A. Oh, I thought it was (j)cto- 
ber. November 10th, and confirmed by Parliament on 
November 21. That is as a member of the community of 
Planken and formal adoption on the 21st of November 

“Q. And you said this citizenship was acquired for busi¬ 
ness purposes, is that correct? A. To give her protection. 

“Q. Why did she need protection? A. Because she had 
any way so much trouble from knowing us. 

“Q. Oh, I see. 

“Now, Mrs. von Opel, I draw your attention to the year 
1946. Did you have conversations in July, 1946, 

2518 with your husband concerning the subject of the 
usufruct? A. When? 

“Q. In July, 1946. A. That is very likely. 

“Q. Isn’t it true that you and your husband tried to 
analyze the origin of the usufruct which is contained in 
the gift agreement—Plaintiff's Exhibit 5—which related 
to the 600 Opel shares? A. When you ask me this wav I 
certainly couldn’t tell you whether it was a certain month, 
day or hour. I certainly had conversations with Fritz 
about it. We talked about it at all times. 

“Q. I am not asking you for any particular day, Mrs. 
von Opel. I am asking you whether around July, June, pr a 
month in 1946 you discussed the origin of the usufruct 
with your husband. A. Possibly. 

“Q. Why were you worried about the usufruct in 1946? 
A. The property was vested and as far as I understood 
the vesting order was because the Government had the 
absolutely absurd and crazy idea that the money did not 
belong to Fritz. 

“Q. You did know the usufruct had been waived in 

2519 1935, did you not? A. It had been waived, yes. j 

“Q. I see, and you came to the conclusion in l]946 
that the origin of the usufruct was the distrust of your 
father-in-law, Wilhelm von Opel, towards his son, Flritz 



1612 


von Opel? A. I don’t understand tlie word ‘trust.’ Please 
repeat that 

“Mr. Gallagher: I would like the record to show that 
this deposition is being taken of Mrs. von Opel while she 
is in bed recovering from an operation and with a per¬ 
forated ear drum. 

“A. And continuously under medication and I am dizzy. 

“Q. Reread the question. (The question was read.) A. 
‘Distrust’ is not the word. As far as I know about the usu¬ 
fruct—Am I entitled to see this letter? So far as I know 
about this usufruct it was at that time made when my 
father-in-law gave my husband the money and we were 
just married and the old man was afraid that we would 
spend too much money. 

“Q. You knew a Dr. Daniel Gros, did you not? A. Yes. 

“Q. And he was a lawyer in Germany? A. Yes. 

“Q. Did you not write him in July, 1946, referring to the 
usufruct, ‘In trying to analyze its origin one finds 
2520 that it grew from nothing but a distrust of a father 
against his own son’? A. How did I write that in 
German? 

“Q. I will now show the witness a photostatic copy of 
what purports to be a letter dated July 22, 1946, to Dr. 
Gros from Margot von Opel, hereinafter referred to as 
Exhibit D. A. (Reads the excerpt.) I remember the let¬ 
ter. 

“Q. Did you come to the conclusion in 1946 that the 
origin of the usufruct was the distrust of a father against 
his own son? A. I used in this letter ‘misstrauen.’ That 
would be translated ‘distrust.’ That is correct because, as 
I told you, when we married, the old man had the idea we 
would spend too much money and I call that mistrust. To 
start out with, it is more in the word. What I mean is that 
the old man did not trust his son when he married me. He 
thought it was a crazy idea and that I would do nothing 
but spend money. 
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“Q. Did that mistrust continue throughout the years? 
A. No. 

“Q. But anyway, in 1946 you believed the origin of ! the 
usufruct was that distrust as you described it? A. Y|es. 

“Q. Now I am coming to another topic. Is it tor- 

2521 rect to say that the family relationship between Wil¬ 
helm and Fritz von Opel was psychologically ex¬ 
tremely complicated? A. I think it was not more com¬ 
plicated than all human relationships are. 

“Q. Didn’t you tell Dr. Gros that it was? A. That is 
what I write in this letter, definitely. But I believe! all 
human relationships are terribly complicated. 

“Q. And isn’t it right to say these complicated family 
relationships are the only explanation for the never- 
ending distrust—almost fear—of the son for the father? 
A. You must understand, Mr. Baum, that I have worked 
for a psychiatrist and sometimes I go perhaps a little 
bit too far when I analyze things. There is certainly the 
father-son complex—something very complicated. 

“Q. Did you not tell Dr. Gros that there was a neyer- 
ending distrust? A. That is what I write. 

“Q. And you told Dr. Gros that? A. Yes, but I refer 
to the conclusion I come to. You must understand that 
as you read this letter. At that time Fritz was always 
risking his life with sporting things; I had gone through 
the experience of having gotten interned—getting 

2522 afraid of life—and I would say, ‘Good God, what 
is going to happen to me if something happens to 

Fritz.’ Then I said I couldn’t suggest to the old manj to 
change this in his will and I said because what would it 
help. I would sit here without a penny and I didn’t wint 
to suggest that to Fritz because I think it is an awjful 
thing to say to somebody—what is going to happen wljen 
you die. I don’t like to do that. 

“Q. Whether or not you were concerned as to wljiat 
would happen in the future, you did state, and now st^te, 
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there was a never-ending distrust between Wilhelm von 
Opel to his son, Fritz von Opel? A. I put first of all 
hnisstrauen’ in quotation marks in this sentence. 

“Q. May the record show that ‘misstrauen’ refers to 
the English word ‘distrust.’ 

t“And you thought there was a curious shyness—almost 
fear—of your husband Fritz towards his father, is that 
correct? A. I wrote that. 

“Q. Is it correct? A. I must have felt about it that 
way at that time. And it is correct. Every son has a 
feeling that he has to prove to his father that he is a 
superman or something like that. Fundamentally, the 
old man was scared of Fritz. 

2523 “Q. Now, Mrs. von Opel, you have been married 
some twenty years, is that correct? A. That is cor¬ 
rect. 

“Q What has been your relationship with the mother- 
in-law in those twenty years? A. Not too good. 

“Q. Not too good? A. We get along, but I don’t like 
her. 

“Q. And she doesn’t like you, is that correct? A. She 
writes me very sweet letters. 

“Q. But she doesn’t like the people with whom you 
are friends, is that correct? A. I wouldn’t be surprised. 

“Q. And she doesn’t like the way you live, is that 
correct? A. I wouldn’t be surprised. 

“Q. That is what you told the Hearing Board in Miami, 
isn’t that so? A. Yes. 

“Q. And you also told the Hearing Board you didn’t 
like your father-in-law, didn’t you? A. I don’t think I 
ever said it that way. I said I get along with them and I 
respect them. It is a different word for me. 

2524 “Q. Did you not tell the Hearing Board in Miami, 
‘I don’t get along with the old man but I respect 
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him’? A, It is possible I said it and if yon read itl out 
of the record, it mnst be correct. 

“Q. Did you ever know a man by the name of Eric Deku? 
A. God forgive me, yes! 

“Q. Did yon ever tell Mr. Eric Deku that people ttiink 
yon are wealthy but in reality all your wealth belongs to 
the parents of your husband! A. He is crazy! 

*Q. I am not asking if he is crazy. I am asking if lyou 
ever said that. A. I never said a thing like that. He was 
one of my special friends who always had a pleasant time 
meeting me because I told him he is a crook. I even told 
him that he is interested to have Fritz killed, because of 
his idea of flying a balloon in the middle of the night and 
wrecking it, almost, in Germany. I said he must have gi*eat 
interest in having Fritz killed. 

“Q. Who was flying a balloon in the middle of the night! 
A. Fritz. 

“Q. And when was this! A. Sometime in the thirjti 
at the time when we knew Eric Deku—I don’t know nu 
when. 

2525 “Q. Would it be correct to say it was sometime be¬ 

tween 1932 and 1936 or 7! A. That could be. 

*Q Now, Mrs. von Opel, I believe that for the moment 
I have only one more question. Will you describe in derail 
the circumstances under which you had dinner with Adolf 
Hitler! A. I knew Leni Riefenstahl. She was a mojvie 
actress, a sports woman, a kind of crazy person. I kijew 
her, I think, from 1925 on. She was making at that time 
the picture of the Olympic games. I must say she was i an 
excellent movie director. 

“Q. That was in 1936, was it not! A. Yes, 1936. And I 
was on my way down to Switzerland coming from Kempen, 
and going down to Switzerland Leni told me that she is 
going to finish some sport pictures in Nuerenberg and 
asked me whether I would come with her. I disliked ihe 
idea because I wanted to go on and I disliked the idea 


ies 

;just 
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of spending days with her, but Fritz said to me, Ton better 
go, you’ll probably laugh your head off when you see all 
these people down there. So I went, and at the evening 
we went to the hotel to have dinner and ait the same hotel 
Mr. Hitler was with his gang and he sent over to us to 
the table his adjutant, who came to me and said, ‘Pardon, 
you are arrested.’ I looked up and said, ‘Good God, 

2526 don’t make jokes!’ because I did not feel very safe 
there. I had the feeling I was really sailing under 

the wrong flag sitting there. But he said, ‘You are arrested 
to have dinner with the Fuhrer.’ And he turned to Leni 
and asked her to join them also. Leni was delighted and 
I said I think I better stay here with the cameramen and 
she said no, no, no, you must come, must come. So we both 
went over there and we certainly had no dinner because 
nobody gets anything while this man was talking. I wanted 
a glass of wine but she said in the presence of the Fuhrer 
there was no wine. He himself was drinking almond milk. 
The conversation between him and Leni did not stop, as 
though she had known him all her life. It was too beautiful 
for words, because she was sitting there, almost on her 
knees in front of the Fuhrer, and he said, ‘In the year 1943 
you are going to make for me the bible of the Nazi Move¬ 
ment,’ and Leni, with her hands like in prayer, said, ‘My 
Fuhrer, my Fuhrer, how could I ever have the strength!’ 
And he banged his fist on the table and said, ‘The strength 
I am going to give to you.’ And she was absolutely swoon¬ 
ing. And then she got up. I never have seen such manners 
in my life. They left us sitting there, their hands raised 
in ‘Heil Hitler.’ And I said to Leni, ‘Good God, what are 
you doing in a situation like that?’ 

2527 “Q. Now, Mrs. von Opel, you went to Germany 
practically every year through 1939, did you not? 

A. Yes. 

“Q. I believe that is all now. I would like to ask that in 
event the files arrive before we have concluded, I may be 
permitted, if I find it necessary, to ask any additional 
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questions based on the letters in that file. I think in fjair- 
ness we can’t hold tip the deposition indefinitely today. 

“Mr. Gallagher: Certainly.” j 

(The questions on cross examination were then read by 
Mr. Gallagher, and the answers were read by Mr. Boland.) 

“Q. Mrs. von Opel, when you use the phrase ‘too beauti¬ 
ful for words’ to describe Leni Riefenstahl’s actions and all, 
I gather from your manner when you are saying it that 
you are being sarcastic? A. Certainly. 

“Q. Mr. Baum asked you some questions and showed ^ou 
a letter which you wrote to Dr. Gros in 1946 and identified 
as Exhibit D, and drew your attention to the fourth page 
where you state therein, ‘I suggest that my father-in-law, 
if he agrees to modifying the contract, write directly! to 
Fritz informing him about it and leaving me out alto¬ 
gether.’ 

“Would you state what portion of the contract you 
2528 are asking Dr. Gros to talk to Fritz and the father 
about modification? And in connection with that 
sentence, I also draw your attention to page 2, the fourth 
line thereof, in which it states, ‘It seems absolutely crizy 
to leave this provision in the contract.’ Now, will you sthte 
as to those two portions of the letter what you were talk¬ 
ing about? A. I was talking about the reversion. 

“Q. By that you mean that the fact that if Fritz were 
to die without issue the parents Opel would have the legal 
right to get back Fritz’s money and that would leave you 
with nothing, is that correct? A. That is correct. 

“Q. Now, Mrs. von Opel, in 1939—November of 1939— 
you and Mr. von Opel became citizens of Liechtenstein. 
The defendants have stipulated that to be a fact. Woifld 
you state the reason why you and, if you know, why Fijitz 
became citizens of Liechtenstein? A. Because we wanted 
to denounce our German citizenship.” 
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Mr. Burling: “Denounce” should be “renounce.” 

(The reading of the deposition was continued as follows:) 

“Q. By that do I understand you to mein you no longer 
wanted to be considered Germans by any fashion 
2526 under the law? A. Yes. 

Q. Now, you stated in connection with Exhibit B, 
which is the letter of December 24,1940, in which you said, 
‘—and a true piece of luck that Frankenberg came over 
with us who continued to kick our little master until he 
cleaned up the mess in Shreveport/ that you asked 
Frankenberg to work on Fritz von Opel. At that point I 
wish to ask you this: Why did you call Fritz von Opel 
‘the little master’? A. That is a long story. 

“Q. Can you state the story briefly? A. The first sec¬ 
retary we had was called ‘Poodle’ and when you talk about 
your master from Poodle’s point of view you call him 
‘herrchen.’ It has nothing to do with little master. 

“Q. Now, when you say that you asked Frankenberg to 
work on Fritz, would you state again in general what you 
told Frankenberg and what you asked him to do? A. You 
see, I had discussed quite often with Frankenberg matters 
concerning Fritz because I was very often worried that he 
didn’t take advice from anybody under God’s sun and he 
was running for that reason, not knowing people too well, 
into lots of difficulties and Frankenberg was a very con¬ 
servative man. I always had hoped he would have some in¬ 
fluence on Fritz. 

2530 “Q. Frankenberg was a friend of yours and a 

friend of Fritz’? A. Yes. 

“Q. Did you ever hear Frankenberg give Fritz any 
orders? A. Orders! Certainly not! He has advised him. 
First of all, he is a much older man, he is a banker and 
Fritz was working at the factory—he was an excellent 
mechanical engineer but I don’t think that he understands 
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too much about industries and so on. That was the reason 
why he got into the hands of crooks. 

“Q. Now, did you ever hear Frankenberg tell anybody 
that he was Wilhelm von Opel’s agent for the purpose of 
safeguarding this gift Wilhelm had made? A. That is 
ridiculous. 

“Q. Now, Mrs. von Opel, in connection with Exhibit A, 
which is an excerpt from a letter of April 28,1937, in wliich 
you state that Fritz is going ‘to St. Moritz via Rueskel- 
sheim (Saturday and Sunday) where he expects to haye a 
conference with Dr. Frankenberg,’ could you tell me why 
you put Saturday and Sunday in that letter and in paren¬ 
theses? Do you have any recollection? A. Yes. 

“Q. Would you state what that is? A. I did not believe 
Fritz was going to Ruesselsheim at all. 

2531 “Q. And why did not you believe that, or di<l I 
understand you correctly then that the parentheses 

indicated your disbelief? A. Yes, I think he went a-vfav 
for the week end, just as I made the crack here about ^he 
geese with feathers. Because I think perhaps usually he 
was chasing the girls, but this time he was really going j>ut 
for geese. 

“Q. And do I understand you to say that the paren¬ 
theses indicated you did not believe this story? A. Yis. 

“Q. Now, let me ask you this. On April 28, 1937, do ^ou 
know whether Wilhelm von Opel was in Ruesselsheim|or 
Wiesbaden, or any point in that area? A. No, he was iot. 
He was in South America. 

“Q. On April 28, 1937, he was in South America? A. 
He was in South America. 

“Q. And do you have any recollection as to when he 
went? A. He left on the Caparcona with Count and 
Countess Edelsheim. 

“Q. Did Fritz ever tell you whether he had ever given 
any money to Count Edelsheim for his father on that 

2532 trip? A. Yes, he did, as far as I remember. 

“Q. Do you have any idea about how much he give 
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the Count for the father? A. It could be around 1,000 
pounds, or something like that. 

“Q. So then, if I understand your testimony correctly, 
on April 28, 1937, it would have been impossible, even if 
it were true, that Fritz von Opel was going to meet with 
Frankenberg in Ruesselsheim, for Wilhelm to have been 
there, inasmuch as he was in South America? A. He cer¬ 
tainly was not there. I doubt very much if there was ever 
a conference with Frankenberg. I don’t even remember 
that Frankenberg ever went to Ruesselsheim. When he 
was a man of around 25, Frankenberg may have been in 
Ruesselsheim, but as far as I remember, Frankenberg was 
never in Ruesselsheim. 

“Q. Did you ever hear Dr. Frankenberg, Wilhelm von 
Opel and Fritz sit down and have any discussion about the 
proceeds of this gift or about the A merican corporations? 
A. Never. 

“Q. To your knowledge, did Wilhelm von Opel ever give 
Fritz von Opel any instructions as to what he was to do 
with the gift or the American corporations? A. Never. 

“Q. To your knowledge, did Wilhelm ever request 
2533 any dividends or sums from Fritz? A. Never. Why 
should he? He had all the money he wanted in Ger¬ 
many. 

*Q. Now, you stated at the Miami hearing to which Mr. 
Baum has referred—By the way, what was your physical 
condition when you were in Miami? A. I was not well. 

“Q. You stated at that time that you did not like the 
father but that you got along with him. What, however, 
were your relations with the father during the 1930’s? 
Were they good or bad? A. They were friendly. He came 
every year to our house, and would continue there for a 
couple of weeks, and I tried to give him a good time. 

“Q. That was the house at St. Moritz? A. Yes. 

“Q. If I understand you correctly from your previous 
statement in response to Mr. Baum’s question, you were 
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apparently not friendly in 1929 when you were married, 
but thereafter, during the thirties, you became friemlly 
with the father. Is that correct f A. Yes. 

“Q. Now, Mrs. von Opel, you have a home in St. Moritz, 
do you not? A. Yes.” 

2534 Mr. Gallagher: At this time we recessed due to 
the arrival of Mrs. von Opel’s doctor. He had to 

“shoot her up” a little bit. 

(The reading of the deposition was then continued:) 

“Q. Mrs. von Opel, you have maintained your home in 
St. Moritz since about 1934, I believe? A. 1932. We 
bought the house in 1932. In 1933 it was remodeled. 

“Q. Do you have any ornamentation on your house at 
all? A. What do you mean—ornamentation? 

“Q. Do you have any flags or decorations on your hoiise 
at all? A. Certainly. I always had the flag out when we 
displayed flags. 

“Q. What flag did you display? A. Liechtenstein. 

“Q. Do you have any friends in Liechtenstein? |A. 
Many. 

“Q. Did you have any friends, any members of the rotal 
family of Liechtenstein? A. Yes. 

“Q. Will you state who that is? A. Prince Constantin. 
“Q. Is Mr. von Opel also a friend of Constantin? A. 
He does not know Tino. 

2535 “Q. Are you a friend of his wife? A. Yes, I know 
her very well. She is a daughter of Count Wilczeck 

from Vienna. 

“Q. In view of the fact that there has been a recess 
while your doctor was here, I can’t quite recollect whether 
I asked this question or not. You know of no income or 
dividends or payments of money or the like to Wilhelm 
von Opel by Fritz? A. No, he never made any. 
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tf Q. Did yon ever hear Wilhelm ask Fritz for any ac¬ 
counting or statement or information about the American 
corporations owned by Fritz? A. No. He only asked 
Fritz sometimes how the business is and whether it is good 
or bad and I think Fritz had always been a little afraid 
his father might find out he has lost money, because when 
the old man gave him the money he said to him, ‘If you 
can keep, under the times in which we are living, just that 
which you have, that is a great achievement nowadays’ and 
when Fritz was losing money in Shreveport I think he 
always felt a little ashamed that he was not living up to 
what the old man expected of him as a business man. 

2536 (Mr. Burling then read the questions on recross 
examination, and Mr. Baum read the answers.) 

“Recross Examination by Mr . Baum 

“Q. Now, Mrs. von Opel, you said Dr. Frankenberg was 
a friend of yours and of Fritz. He was also an old friend 
of Wilhelm von Opel, was he not? A. He was not an old 
friend. He knew him. You see, we make a difference be¬ 
tween a friend and an acquaintance. Frankenberg was a 
friend of us and an acquaintance of Wilhelm. 

“Q. At least he had known Frankenberg for many years, 
had he not? A. Yes, because he had lived near him for 
many years. 

“Q. Is your answer yes, then? A. That they knew each 
other, yes. 

“Q. If I told you that your husband, in an affidavit in 
1935, referred to Dr. Frankenberg as an old friend of his 
father, is that incorrect? A. Fritz probably made the 
same mistake. I would call him an acquaintance. 

“Q. This affidavit was made in English. A. But he 
probably said friend and meant acquaintance. I would not 
say they were friends. 
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“Q. Now, in referring to the excerpt Exhibit A, 

2537 you say that you did not believe Fritz was going to 
have a conference in Liechtenstein”— 

Mr. Gallagher: It is a mistake; in Ruesselsheim. 

Mr. Burling: “Question: Now, in referring to the ex¬ 
cerpt Exhibit A, you say that you did not believe Fritz 
was going to have a conference in Ruesselsheim with Dr. 
Frankenberg, is that correct? A. You see, when I wrote 
it I put it in parentheses. It was a crack. 

“Q. You mean sarcastic? You mean even though he tlold 
you he was going to see Dr. Frankenberg you did not be¬ 
lieve it? A. Yes. 

“Q. You stated that Wilhelm von Opel was in Sojuth 
America at that time. How do you know he was in South 
America ait that very date? A. Because he left in April. 

“Q. How do you remember that? A. I just remember 
it I 

“Q. And he went to South America, you say, with Co|int 
Edelsheim? A. Yes. Count Edelsheim came from Buda¬ 
pest. 

“Q. Was his name Gyilai? A. Yes. Something like 
goulash. 

“Q. And you said that you believed that Fritz . 

2538 had given Count Edelsheim about 1,000 pounds for 
the father in connection with the trip to South 

America, is that correct? A. Yes. 

“Q. Do you know whether other payments were made to 
the Edelsheims in Budapest? A. I think Fritz once in¬ 
vited the Count and his father to shoot a stag in Hungary 
and paid something for that. 

“Q- Do you know whether Wilhelm von Opel frequently 
went to Budapest? A. I even met him there once. 

“Q. When was the last time you were in Budapest, M rs * 
von Opel? A. I do not know. 
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“Q. Was it in 1939? A. No. Before that. 

“Q. Since yon were married to Fritz, have you ever been 
in the home of Wilhelm and Marta von Opel in Weisbaden? 
A. Certainly. 

“Q. How many times? A. I do not remember. 

“Q. Was it often? A. Not too often. 

2539 “Q. Isn’t it a fact that Mrs. von Opel, referring 
to your mother-in-law, did not want you to come into 

that house? A. No. I didn’t like to go there because she 
didn’t like dogs. They keep the dogs in the cellar with the 
coal and I hate that. 

“Q. Referring to Liechtenstein, you stated in reply to 
Mr. Gallagher’s questions that you had friends there and 
referred to Prince Constantin. Who was Prince Constan¬ 
tin? A. He was a cousin of the ruler. 

“Q. What is the ruler’s name? A. Franz Josef. 

“Q. Now, you stated that at the time your father-in-law 
gave Fritz the property he told him to see if he could keep 
it, which would be a great achievement. Were you present 
when that was stated, or did Fritz tell you his father said 
that? A. Fritz told me. 

“Q. In other words, you did not hear Wilhelm von Opel 
say that? A. No. 

“Q. Were you in Liechtenstein or Wiesbaden”— 

Mr. Baum: “or Ruesselsheim,” it should be. 

Mr. Burling: It must be an error again. 

2540 Mr. Gallagher: Ruesselsheim. 

Mr. Burling: “Question: Were you in Ruessel- 
sheim or Wiesbaden in 1931, or were you living in Belgium 
at that time? A. We were living in Braschaet at that 
time. 

“Mr. Baum. I believe that is all.” 

(Mr. Gallagher then read the questions on re-cross 
examination, and Mr. Boland read the answers.) 
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“Re-cross Examination by Mr. Gallagher 

“Q. Have yon any recollection, Mrs. von Opel, as to how 
long Wilhelm von Opel was in South America? Was lit a 
period of weeks, months, or what? A. Several montlis. 

“Q. Let me ask yon this. Do yon know of any transat¬ 
lantic telephone calls that Fritz von Opel ever made from 
America? A. No, I do not know of any. Fritz is rather 
stingy himself. He always writes postal cards but when it 
comes to telegrams and telephone calls he always writes a 
penny card.” 

Mr. Gallagher: If I might correct that, I think she said 
he was very generous. 

Mr. Burling: No. 

Mr. Gallagher: All right. 

“Q. Then you know of no transatlantic calls? j A. 
2541 He never made any. He would not even call me if I 
were dying. 

“Q. There has been some testimony in this case that 
Calvin Houghland stated that in February of 1941 he and 
his wife were at your house for dinner and at that time, 
in West Palm Beach, Fritz came back after an absence 
from the room and stated to Calvin that he had just been 
talking to Hungary for thirty minutes. A. Perhaps it was 
another ‘geese with feathers’ he was talking to, 

“Q. Was there any such statement made by Fritz, or any 
such telephone calls? A. The telephone call certainly was 
not made. 

“Q. Now there has also been some testimony in this 
case that J. Mason Houghland called Fritz von Opel on 
the transatlantic telephone to Switzerland in September 
of 1939. Did any transatlantic telephone call come into 
your home from Switzerland? A. None. 

“Q. Do you have any knowledge of any such transatlan¬ 
tic telephone call from Houghland? A. I have not the 
slightest knowledge. 





1626 


“Q Now, I am going to direct your attention to August 
of 1939. Mr. J. Mason Houghland testified that in the lat¬ 
ter part of August 1939 Fritz von Opel telephoned 

2542 him from some place in Cologne, Germany to Eng¬ 
land and asked him to come over to Germany to meet 

the father Wilhelm, that after all Wilhelm was really his 
boss, and Mr. Houghland stated that the next day he called 
Mr. von Opel back somewhere near Cologne, Germany. Do 
you know where Fritz von Opel was during the latter part 
of August, 19391 A. I positively know it. 

“Q. Where was he? A. In Switzerland. He left Kampen 
in the first days of August 

“Q. Do you recollect why he left? A. Because we knew 
that there was a war coming. I had put Fritz on a train 
with 100 litres of gasoline that he personally carried with 
a friend in the train, because you just couldn’t get any 
gasoline in Germany and he had to go with the friend to”— 

Mr. Gallagher: I forget what that town was. 

Mr. Baum: I do not remember, myself. 

—“where he dropped her and then continued to go down 
to Zurich—at least 400 kilometers.” 

Mr. Gallagher: At that point I believe the record should 
reflect I asked a question, Where was the family estate, 
as far as the route was concerned that he took? and she 
said around 400 kilometers away. 

2543 Mr. Burling: That is correct. 

Mr. Gallagher: “Q. And your recollection is that 
Fritz left Kampen to go back to Switzerland— A. I know 
it. For one reason I left Kampen around the 20th and I 
worked there at least ten days. 

“Q. After Fritz had left? A. After Fritz had left. 

“Q. So that Fritz would have left Kempen some time 
before the 15th of August? A. Definitely. I would say 
between the 12th and the 15th. 
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“Q. Then do I conclude correctly from your testimony 
that Fritz von Opel did not have a channel call to England 
and a return call the next day to Germany? A. It is! im¬ 
possible.” 

. 

(Mr. Burling then read the questions on second re-cjross 
examination, and Mr. Baum read the answers:) 

“Second Re-cross Examination by Mr. Baum 

“Q. Is it not a fact, Mrs. von Opel, that Wilhelm von 
Opel made more than one trip to South America? A. He 
made a world cruise once. 

“Q. How about trips just to South America? A. No. 

As far as I remember, not. 

2544 “Q. In other words, you remember only one tiip? 

A. Yes. 

“Q. There is an estate near Cologne we have been talk¬ 
ing about. It belonged to Fritz von Opel. What was it 
called? A. It is called WiUiamsruh. 

“Q. And that is near Cologne, is it not? A. It is x^ear 
Sost in Wesphalia. 

“Q. Now, you stated that Fritz never made any trans¬ 
atlantic calls. If I told you that between Decemeber 1940 
and May 1941 there were 105 long-distance calls made from 
your home in West Palm Beach, including at least 12 
transatlantic calls, would you say that is incorrect? A. I 
would say it is incorrect. Long listance calls it is absolutely 
possible, because my friend Anna Marie Schwarzkopf was 
very ill at that time and I practically called her every djav. . 

“Q. And you had no knowledge of whether or not any 
transatlantic calls to places like Switzerland, Hungary, 
Germany, England or Holland were made? A. I told you 
I absolutely believe it impossible. To Germany is out of 
the question anyway because all long distance calls to Ger¬ 
many were discontinued after about November 20, 
1939. 
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2545 “Mr. Baum: That is alL” 

(Mr. Gallagher then read the remaining questions 
and Mr. Baum read the answers.) 

“Mr. Gallagher: If I were to tell you, Mrs. von Opel, 
that Mr. and Mrs. von Opel made another trip to South 
America early, I believe, in 1935 or so, would you say that 
might be possible? A. It might be possible. 

“Q. But you are certain that in 1937 he traveled with 
Count and Countess Edelsheim to South America? A. 
Yes, that is correct. 

“Mr. Gallagher: That is alL” 

# t • # • 

2546 Mr. Burling: If Your Honor please, I do not know 
who identified this document or anything about it. 

Mr. Gallagher: I realize that is the matter. I am asking 
whether or not you will concede the fact that this is a 
back-up folder of the books which have heretofore been 
offered. Any entry in here can be confirmed in the books 
which are in evidence. 

Mr. Burling: If Your Honor please, I can’t concede a 
document I have absolutely no knowledge of. There is 
nothing in the record, as far as I can recall, about this. 

Mr. Gallagher: Yes. I originally offered it pursuant to 
the stipulation. Then when I withdrew to put in the books, 
I offered what I thought were all of the so-called back-up 
* folders. This is one of the back-up folders for one of the 
years that the books are in for. 

The Court: Give him a chance during the noon recess to 
check on it. Call his attention to what identification you 
had. 

Mr. Gallagher: All right. The importance of it. Your 
Honor, is that it contains therein an itemization showing a 
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charge to Fritz von Opel of a thousand pounds to be de¬ 
livered to Count Edelsheim at the boat which was sailing 
on the 7th of April 

The Court: He wants to check on the identification. 

Mr. Burling: If Your Honor please, I do n.ot be- 

2547 lieve the document identifies itself. 

The Court: That is what I say. You want to check 
on the identification to see what the record shows. 

Mr. Gallagher: The entry is right in the books. 

Mr. Burling: If Your Honor please, if there is a docu¬ 
ment here which tallies with this book, it still does not 
identify it. 

The Court: I understand that. I understood Mr. Gallag¬ 
her to say it was identified by some witness along with 
others, but he simply failed to offer it. I say, you can check 
that up during the noon recess. 

Mr. Gallagher: I want to correct you. I do not want 
you to labor under any misapprehension. When I offered 
the books, after Mr. Burling’s stipulation, this was one| of 
the books that was being stipulated and had been offered 
at that time, identified, and put into the record. However, 
when Dr. Meier came here and we subsequently offered 
Plaintiff’s 141 through Plaintiff’s 154 and 174 to 176, 
included therein, in those numbers are the books which 
are in and the back-up folders for the years covered by 
those books, which were 1937 to the present date. 

This is the one remaining back-up folder, which covers 
the year 1937, which we unfortunately forgot to offer at 
the time. It confirms the fact of the payment to 

2548 Count Edelsheim. The same entry appears in the 
book which is in the record. I was merely offering 

it for the purpose of putting the whole charge in there. 

If not, we will stand on the record in the book, but I 
would appreciate it if Mr. Burling would look it over and 
see what he thinks after the noon recess. 

Your Honor, at this time— 

Mr. Burling: Before you argue— 



1630 


Mr. Gallagher: No; this is not an argument 

Mr. Burling: We have some exhibits which Your Honor 
said we should stipulate with counsel, if possible. 

Mr. Gallagher: Before we get to that point, if I might, 
I would like to renew again, Your Honor, our objection to 
Defendant’s 90, 97, and 98. I move to strike any testimony 
with respect to them from the record, as well as remove 
the documents themselves. 

As you recollect, those are the three documents from the 
Giulini files. One is dated in March of 1940; one is Octo¬ 
ber, 1940; and one is a letter of February, 1942. 

Now, as I have previously advised the Court, these docu¬ 
ments were not admitted by us pursuant to any motion to 
admit Number one. 

There has been no concession that they were kept in the 
regular course of business. There has been no showing 
that in any wise the shop-book doctrine would be 
2549 applicable. The only showing that has been made is 
somewhat of an authentication of the signatures 
being the signatures of the gentleman involved. 

Now, purportedly, or apparently, these letters came from 
the files of Giulini Brothers in Germany. They were ap¬ 
parently kept by Mr. Frick Mr. Frick is alive and living, 
and has not been brought here. 

We submit that anything kept in the Giulini files, in¬ 
cluding an aid memoir, which is a reporting, in one of 
the plaintiff’s exhibits, of what took place at the confer¬ 
ence, prepared by whom we do not know, kept in Giulini’s 
files, is sheer hearsay and inadmissible. 

As far as the letters showing any continuendo at that 
time which would tie in the plaintiff corporation, Uebersee, 
with a subsidiary, Transdanubia, we submit there is no 
predicate for that assumption. 

True enough, one letter is written on the letterhead of 
Transdanubia; but Mr. von Opel, prior to that time, had 
advised him to lease the mines. 
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There has been no showing as to whether or not the 
man who writes the letter to Giulini in Germany, on a 
Transdanubia letterhead, is acting as the agent of Trans- 
dannbia in his capacity of Transdanubia being our Sub¬ 
sidiary and operating as such or whether he is writing the 
letter as an agent for the lessee who has acquired the 

2550 enemy properties of Transdanubia under a lease. 
There has been no showing as to whose agent he is 

at that time. 

We submit the record shows, much more convincingly, 
that he be the agent of the new lessee, pursuant to Mr. Von 
Opel’s orders of the previous May, 1931. 

So, with that thought in mind, and with the additional 
thought in mind that they are from GiulinPs files, with) no 
showing that they were kept in the due course of busings, 
no person here to identify them, the substance of them 
being hearsay, we again renew our objection and mOve 
to strike. 

Mr. Burling: I agree that these documents do not come 
under the shop-book rule. They are not offered on that 
theory at all I submit, however, that our friend’s objec¬ 
tion is premature as a matter of logic, because, of course, 
if we can’t tie Uebersee in to Transdanubia, then what 
Transdanubia is doing is wholly irrelevant; but I submit 
that we will be able to show that. In the course of our 
argument I am prepared to argue that. But I think the 
time to say those letters should be put out is after Your 
Honor has considered whether we tie Uebersee in to Trans¬ 
danubia. 

If Your Honor finds that Uebersee was in fact managing 
or controlling Transdanubia in 1942, then the contracts 
and reports of Transdanubia’s officers are admis- 

2551 sions. If Transdanubia is a wholly owned suj> 
sidiary of Uebersee, the plaintiff here, and if Ueber¬ 
see kept up a business relationship with it, then I say 
that a report written by the president or the manager of 
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Transdannbia is an admission that they were doing busi¬ 
ness. 

We do not offer these exactly to prove the truth of the 
declaration, but these letters themselves are acts of doing 
business, particularly one in 1942. 

The Court: That was the view I took of it, because I 
understood it was the act of an officer of this particular 
corporation. That was the basis of it. I mean, one of 
those spontaneous acts of an officer of a corporation, which, 
if it does have any connection with Uebersee—and that 
question I have left open until the argument is completed— 
might constitute the doing of business with an enemy. 

The point is not that we are going to consider the point 
that he made as being correct, or take that into account, 
but the mere fact that, as an officer of the corporation, he 
is taking an act in furtherance of the program in Hungary. 
It is the act itself. I mean, the mere writing of the letter 
by a president of a corporation is an act. It is an act of 
the managing director, or whatever he was—I have 
2552 forgotten his title now—but he was one of the man¬ 
aging officers. He is writing a letter in that capacity, 
and that might be doing business—in other words, may 
constitute the doing of business—subject to your argu¬ 
ment 

I will leave it in and let you argue it more fully at the 
trial. 

As you gentlemen know, in these equity cases the ap¬ 
pellate courts do not hold us very strictly to what we ad¬ 
mit. After I hear the whole case, it may be that I will hold 
that it does not amount to doing business, anyway. 

Mr. Gallagher: All right, Your Honor. I will abide by 
your ruling. 

The Court: You can argue, during the course of your 
argument, again, if you like, the question of the inadmis¬ 
sibility, and I will take the whole matter under advisement 
and I will give that some thought. Mr. Barling’s argument 
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was the basis of my tentative admission of the documents. 
I understood they might consist of an act of the corpora¬ 
tion itself which might be held, to be the doing of business. 

Mr. Gallagher: With just one thought that I would like 
to leave in your mind—that there was no showing that this 
man, when he wrote, was writing as an officer of the Ueber- 
see or as an agent of some new lessee, which was 

2553 our last knowledge of the fact. 

The Court: I will hear you on that when you argue 
the case. I will leave it in for the time being and probably 
won’t make a specific ruling on it, but I will bear that in 
mind in connection with the argument of the case. 

Does that dear up your point? 

Mr. Gallagher: Yes. We will re-raise it 
The Court: In other words, I am leaving it in evidence, 
subject to further argument, if you wish. 

Mr. Gallagher: All right, Your Honor. 

Mr. Burling: Now, I believe it is agreed, if I may read 
a stipulation, as to certain documents that we have of¬ 
fered: Defendant’s 8,10,42, 43, 44, 47, 48, 50, 54, 68, 79, 84, 
85— 

Mr. Ingoldsby: If you will skip 84, 85, 86, 87, and 
we will agree to your stipulation. 

Mr. Burling: Then we also offer 108. I omitted 113 and 
114, which will— 

Mr. Ingoldsby: To keep the record straight right there, 
we will agree that we have no objection to the reception in 
evidence of any of the documents which were referred to 
by Mr. Burling, with the exception of documents numbered 
84, 85, 86, 87, and 109. 

(Defendant’s Exhibits for identification 8, 10, 42, 43, 44, 
47, 48, 50, 54, 68, 79,108,113, and 114 were received in evi¬ 
dence.) 

2554 Mr. Burling: I offer these documents, and 
might say to Your Honor, these are document^ 

which all relate to the transaction which has the X mark 
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on it on the chart, the purported sale of the Uebersee 
shares to clients of the Swiss Bank in 1936. 

I do not understand my friend’s objection to the 
documents. I do not believe there is any question as to 
the authenticity, because they come from the files of the 
plaintiff corporation. I am unable to argue the point, 
because I do not know what the objection is, since the 
documents have been identified and are concededly docu¬ 
ments from the plaintiff’s own files. 

Mr. Ingoldsby: Your Honor, our objection to the 
documents just referred to is all on the same basis, and 
it is all on the ground of relevancy, and I press this 
point with some vigor, because I think it becomes impor¬ 
tant, because I think the X’d out transaction, referring 
to the Swiss corporation on the chart, all refers to the 
transfer of the Uebersee shares to the Swiss Bank. 

I believe that Your Honor will recall what the trans¬ 
action was. Do you recall the details of it! Mr. Burling 
has stated it several times. 

The Court: I believe I do, if we are talking about the 
same thing. Remind me of it again. Is this the 
2555 Frima! 

Mr. Ingoldsby: No, Your Honor. 

The Court: This is not Frima! 

Mr. Ingoldsby: No. Frima is the Liechtensteinean 
entity which held the shares of Uebersee. 

The Court: Now, that had to do with this holding tax! 

Mr. Ingoldsby: That did not, Your Honor. 

The Court: I mean the Frima. 

Mr. Ingoldsby: No, Your Honor. 

The Court: Well, identify this one to me, the one you 
are talking about. 

Mr. Ingoldsby: Frima, the administrative corporation, 
appears here (indicating). In 1936 this corporation, 
Frima, was holding the Uebersee shares. The corporation 
went through a transaction with this Swiss banking corpo¬ 
ration, which is now X’d out. The transaction, in effect, 
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was to pass the technical legal ownership of the stock and, 
by virtue of a proxy arrangement which put the voting 
power back into Frima— 

The Court: Isn’t that what we are talking about? 

Mr. Ingoldsby: Yes, that is what we are talking about 

The Court: That is what I understood, yes. That is 
what I understood when I said I thought it was the 

2556 Frima transaction. 

Mr. Ingoldsby: I beg your pardon. I thought 
you meant the transfer of the shares from Uebersee to 
Frima. 

The Court: No; I meant from Frima to the Swiss 
corporation and out to a half dozen Swiss people wh4 
had an agreement that it would remain in escrow. Is that 
it? 

Mr. Ingoldsby: That is it. 

The Court: Yes; I remember that. 

Mr. Ingoldsby: May I state my objection to them? 

The Court: Yes. 

Mr. Ingoldsby: My objection to the admissibility of 
those documents, which relate to that transaction, is simply 
this: that the inference which I am quite sure will b^ 
sought to be drawn from that transaction is that this wa^ 
a fraudulent or sham and fictitious arrangement in con¬ 
nection with the handling of the stock of the Uebersee 
Korporation. 

Now, first of all—I do not mean to argue the point; 
this is stating the objection—we contend, of course, that 
it is not a fact, and that the Treasury Department never} 
seriously contended that it was. There has never beerj 
any fraud penalty assessed in connection with this. 

We submit, further, that the going into the transfer 
of the Uebersee stock from Frima to the Swiss banking 
corporation is completely collateral to this proceed*} 

2557 ing, collateral in the sense that I am quite sure 
that we would not have been permitted to have 

called as a witness in rebuttal, say, for example, Isadore 


1636 


Kresel, who was an attorney in connection with it, or 
Mr. Marin, who handled the matter directly, officials of 
the Swiss banking corporation or of the United States 
Treasury Department, to show what took place. 

Now, undeniably, there was involved in the transaction 
some connection with the personal holding company tax. 
We submit that that is completely collateral to the main 
issues in this case. 

It is not that we deny any of the genuineness of any 
of the documents which are offered; but we say that, 
granting that they are genuine, what do they have to 
do with the particular issues in this case: namely, Did 
Wilhelm von Opel pass valid legal title to the gift to 
Fritz von Opel? Does it have anything to do with the 
citizenship of Fritz von Opel? Does it have anything to 
do with the usufruct or with anything else which might 
be material to this case? 

Now, in view of the argument that we anticipate will 
be made on these documents, we strenuously object to 
their admission. 

Mr. Burling: May I say, Your Honor, before I come 
directly to Mr. Ingoldsby’s main point, that there 
2558 is a further point to these documents. They are 
offered to tie Frankenberg in as the manager— 
the de facto manager—of Uebersee. For example, plain¬ 
tiff’s 84 is a cable from New York which Frankenberg 
sent to the Adler Bank, relating to this. 85 is a cable 
which the Adler Bank sent to Frankenberg. 86 is entitled, 
“Memorandum for Dr. Frankenberg.” I am not sure that 
I am not skipping. I am trying to pick these up hurriedly. 
84 is a cable signed “Frankenberg.” 

A second argument which I make, which also precedes 
my reply to Mr. Ingoldsby, is that one of these documents 
relates to what we charge is the use of this device by 
Uebersee, by the plaintiff corporation here, to defraud 
the British Enemy Property Custodian. I think it is 
admissible to show that the plaintiff so managed its 
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affairs, so hid its true ownership, that it defrauded and 
concealed from the British Enemy Property Custodian 
the true ownership and recovered back its plantation in 
Tanganyika; notwithstanding the fact that it is conceded 
here, or, at least it is asserted here, that the beneficial 
owner of Uebersee is Fritz von Opel, and notwithstanding 
the fact that it is conceded that at the time they tried 
to and succeded in getting the plantation back, Fritz von 
Opel was a German and hence not entitled to recover 
back the plantation. 

2559 I say that there is this entire picture, starting 
with whatever happened either in October or Nov¬ 
ember, 1931, right down to date, to show the whole 
pattern or plan of concealing the true ownership so as t|o 
defraud whatever government might be involved—Ger¬ 
many, Britain, the United States—and that Your Honor 
can take the entire thing as a single pattern of deception, 
of concealment. 

I would like to refer to what Frankenberg said when 
he said that we did not understand in this country, but 
in Switzerland it was customary to hide capital. Capital 
came from all over the world to be hidden there. I think 
it is the totality of plan, and Your Honor can see thait 
ultimately the capital here was in 1942— 

The Court: Did the plaintiff offer any testimony abodt 
this at all? j 

Mr. Ingoldsby: About the transfer to the Swiss banking 
corporation? 

The Court: Yes. 

Mr. Ingoldsby: I do not believe so. Did we? 

Mr. Baum: Fritz. 

Mr. Ingoldsby: If we did, it was only in the tracing 
of Uebersee—frankly, I do not recall any. 

Mr. Gallagher: My best recollection is that in tracing 
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this chronology, even thongh we are in effect 

2560 presenting an anticipatory case, we did discuss the 
fact that in 1936 they were sold and in 1941 they 

were repurchased. 

The Court: Of course, if you opened it up, I suppose 
the actual picture could be completed. 

Mr. Burling: May we have until the luncheon recess 
to look at the record! 

Mr. Gallagher: I join in that request that we have 
until then. 

The Court: That will be all right. 

I would like you also to consider the argument about 
Dr. Frankenberg’s connection with it. 

This actually has to do with some securities that were 
in question here, does it not! 

Mr. Ingoldsby: No, Your Honor. 

Mr. Burling: It has to do with the shares of the 
plaintiff. 

The Court: That is what I mean. 

Mr. Ingoldsby: Yes. 

Mr. Burling: We have not vested the plaintiff; we 
have vested the plaintiffs assets; but the shares are the 
subject of that transaction. 

The Court: That is what I mean. 

Mr. Ingoldsby: That is correct 

I do not know whether Your Honor wants to 

2561 hear me further at this time or wait until we 
check the record, but I have something more to 

say about it before you rule. 

The Court: Go ahead. 

Mr. Ingoldsby: I did not understand Your Honor. 
The Court: Go ahead. 

Mr. Ingoldsby: So far as these particular exhibits 
relate to Frankenberg being connected with Uebersee, 
we have never denied that, and we have admitted all 
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along that Frankenberg occupied the technical position 
of managing director. All you have to do is look through 
our books and records and you can see that compensation 
was paid. 

The Court: His activity of supervision over transactions 
might have some bearing on whether he was representing 
the father or the son. It might depend on the individual 
circumstance of each case. 

Mr. Ingoldsby: I will pass that one. 

The Court: I do not know just exactly what this show 

Mr. Ingoldsby: I do not know what it shows, either, 
Your Honor— 

The Court: I had the impression that Mr. Gallagher 
started to introduce some testimony about it. Then, 
after he got into it to some extent, he decided to 
2562 abandon it, and that is the reason he put that 
mark on there. 

Mr. Gallagher: No, Your Honor. That was up there 
when we brought the chart in here. 

The Court: Was it? 

Mr. Gallagher: Yes. We had it on there. 

The Court: You can check the record on it during ihe 
lunch hour. 

We have had in this case a great many collateral 
transactions that were not objected to which, as I under¬ 
stand it, were offered by the Government to show tljiat 
the plaintiff at least went through certain transactions 
with the idea of concealing some identities. I think Mr. 
von Opel admitted to one of them, as I remember it, 
about this attachment of his father’s account; that he 
had in mind allaying some hostile action of the German 
Government; and this question about the passport. A 
great many of these matters might be collateral, but 
they were not objected to at the time they were offered; 
and I am very much inclined to let you argue the case 
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with them in and give yon all the latitude you want in 
arguing that they are not persuasive or not relevant. 

So much of this testimony went in without objection 
that it is a little difficult, right at this stage, to winnow— 
out all the points in absence of a very full argument; 
2563 so I am inclined to let all this testimony stand, 
and I will admit these particular documents over 
your objection, and let you argue their weight or lack of 
probity. I do not want to make formal rulings on evidence 
at this time; I would much rather hear you. 

That will save the record. I will admit these over 
your objection and hear you on that as part of your argu¬ 
ment. 

Mr. Gallagher: Could we have about a five-minute 
recess before argument? 

The Court: Yes. 

Mr. Burling: Before that, I do not believe the record 
showed the numbers. Defendant’s 84 through 87, plus 
109, which are the subject of Your Honor’s ruling. 

The Court: All right. 

(Defendant’s Exhibits for identification 84 through 87 
and Defendant’s Exhibit for identification 109 were 
admitted in evidence). 

2649 Appendix 

(The following is a stipulation between counsel 
for the plaintiff and counsel for the defendant with 
reference to the deposition of Mrs. Fritz von Opel): 

Plaintiff and defendant agree that the deponent need 
not sign the transcript; and in addition, that after the 
transcript has been prepared by the reporter, it may be 
sent to counsel for defendant directly by special delivery 
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and need not be filed by the reporter with the Clerk of 
the Court. However, plaintiff will receive a copy of the 
transcript 

Let the record note that the taking of this deposition 
commenced at 10:40 a.m. and recessed at 1:40 p.m. The 
letters which the defendant had requested from Germany 
did not arrive until 2 o'clock. Subsequently, the takjing 
of the deposition began at 3:30 pan. 

It is stipulated by the parties that Mrs. von Opel 
wrote a letter on April 28, 1937 to Mrs. Ruth Lengnick 
from which Defendant’s Exhibit A is an excerpt, and 
that the letter may be identified as Exhibit E. 

It is further stipulated by the parties that on November 
18, 1939, Mrs. von Opel wrote a letter to Mrs. Lengnick 
from which Exhibit C is an excerpt, and the letter is to 
be identified as Exhibit F. 

It is further stipulated that on December 24,1940, 
2650 Mrs. von Opel wrote a letter to Ruth Lengnick, ian 
excerpt from which has been heretofore marked 
Exhibit B, and this letter is now hereby identified |as 
Exhibit G. j 

It is further stipulated that Mrs. von Opel wrote! a 
letter on November 20, 1939, to Mrs. Lengnick, in which 
she said, “The little master is in Hungary about some 
bauxite business. He is interested in some Hungarian 
geese—this time real ones with feathers.” And it jis 
stipulated that this letter can be identified as Exhibit |H 
and the excerpt therefrom as Exhibit 1. 

• • • • • 

2911 Mr. Gallagher: Mr. Boland points out to nde, 
and I think that I should recall to your attention, 
that this Defendant’s 90 was admitted by Your Honor 
temporarily, because of the signature identification, aiid 
not as to what the contents of the letter itself were, because 
there has been no showing that the writer thereof wks 
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working as a director or as an agent of Transdannbia or 
Uebersee. 

Mr. Burling: Ordinarily, I would resent the interrup¬ 
tion, particularly in view of the fact that there have been 
five or six motions to strike and other controversies 

2912 concerning this document, but this time I do not. 
I am glad Mr. Gallagher did interrupt me. I can 

make my argument a little more full. 

May I have the document, please? 

Mr. Boland: Your Honor, I do not like to get up on 
this point, but I have refreshed my memory very recently 
on the discussion with Your Honor on this exhibit, and 
it was very clearly stated by the Court that the reason for 
the admission of this particular document was on the basis 
of the fact that a letter was written, and Your Honor 
stated that whether or not that act of writing a letter 
constituted business would be left open for oral argument. 

There was no question of admitting this document for 
the purpose of what was stated in the document itself. 
We had argued that it was hearsay. You said, “I under¬ 
stood, Mr. Burling, that you are offering this merely 
for the purpose of showing that an agent of Transdannbia 
wrote a letter, and whether or not the writing of a letter 
constituted business if a question for argument.” 

Mr. Burling: If Your Honor please, I will argue it once 
more. The testimony is that this document was written on 
the letterhead of Transdannbia, that Fritz von Opel posi¬ 
tively identified the signature of Timar, that von Opel said 
that when he was last in Budapest Timar was one of the 
managers. The letter, in other words, is a letter 

2913 which we know Timar signed for Transdannbia to 
Giulini Brothers. 

There has been a rather involved argument about what 
the letter is admissible to prove, but I submit that once 
you have the document, signed by a manager of a wholly- 



1643 


I 


owned subsidiary corporation of the plaintiff, it is then 
admissible as an admission of the plaintiff as to what jthe 
facts are. The earlier debate related to other documents, 
largely, or to questions as to whether Transdanubia was 
doing business. 

The Court: I do recall that the point that I thought ^ou 
argued at the time you offered it was that the letter^ it¬ 
self showed by its contents that it was a communication 


with some party in the pursuance of some business. 

Mr. Burling: That is correct, Your Honor. 

The Court: And therefore that the letter itself was) an 
act. It was one of those contemporaneous acts which (de¬ 
scribed the transaction. The recital of that act or a j re¬ 
cital of some event which took place would not be admis¬ 
sible as to that particular act, because if the letter itself 
promoted or was in pursuance of the act, a discussion or 
recital on that act would not be evidence of the act itself. 

Mr. Burling: Even though it was signed by a manager 
of the wholly-owned subsidiary? 

2914 The Court: That was my impression of it. I told 
you I would let you argue it on any phase. That ^vas 
the basis on which I admitted it. I told you you could ar¬ 
gue it 

The point I had in mind was that sometimes a man, in 
writing a letter, even though it is a business letter by an 
officer of a corporation, might be making a totally inaccu¬ 
rate and misleading statement of the event, and it might 
be hearsay and it might not. 

Mr. Boland: Your Honor, in addition to that—I have 
difficulty in finding the transcript—I am sure that you 
directed a statement to Mr. Burling along this line: “Mr. 
Burling, I understood that you are offering this to estab¬ 
lish the fact that an act of writing this letter had tyeen 
actually done by the corporation for that purpose alone.” 
Mr. Burling said, “That is precisely the basis upon which 
we were offering it.” 




V.T'?r'^y~: 


1644 

The Court: I was ruling on the admissibility of it. I 
did leave it open for both of you to argue whether it is 
hearsay or not. The point I was ruling on right then was 
as to its admissibility. It looked to me to be fairly admissible 
if you have an authentic document of a corporation which, 
in and of itself, by its officer and at a date which is fixed, 
is an act contemporaneous with a declaration or is a de¬ 
scription of it. It is not exactly res gestae, but it is 

2915 along that line. It is a spontaneous declaration; 
that is what it is. That is a clear exception to the 

hearsay rule. 

Whether there are also admissible statements in the 
letter which recite an event which occurred in the past, I 
have some doubt about that. I am not sufficient familiar 
with that letter right now as to whether it has any such 
recital. 

Mr. Burling: I agree in part with what Mr. Boland 
said. I did agree that one of the grounds of admissibility 
was that the mere writing of the letter to Giulini was the 
act of doing business. 

The Court: Yes. I remember your argument. 

Mr. Burling: I did not mean to limit myself. 

I would now like to hand to Your Honor a document in 
translation and to argue that it is a recital, in very nearly 
technical bookkeeping terms, of the shipment of bauxite 
and of correction of shipping records, and that that being 
so, the statement of Timar, the manager of Transdanubia, 
which in turn was 100 per cent wholly owned by Ueber- 
see, is an admission that bauxite was being shipped as 
recited in this document. 

Mr. Gallagher: Your Honor, with respect to that, as 
you noted, it points out certain transactions taking place 
in 1941. As you also know, the record is uncontra- 

2916 dieted in this respect— 

The Court: I do not see that. 
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Mr. Gallagher: Yes. It reflects the shipments, as I rec¬ 
ollect, in October, November, and December, of 1941f Is 
that not correct? 

Mr. Burling: I think it would be much more orderly if 
each side could argue. 

The Court: That is a little bit different. This is an ab¬ 
solute discussion of a business transaction between par¬ 
ties. That is a discussion between the parties of a trans¬ 
action. That would come within the rule I am talking 
about. The only one I would have any doubt about would 
be the last paragraph. 

Mr. Burling: I am perfectly willing to exclude the last 
paragraph from the exhibit j . 

The Court: That is the only thing. That is a recital of 
past events. I have no doubt about the others. 

I will hear you on rebuttal. I can tell you very plaijdy 
what I have in mind. When you have a letter of a business 
organization in the regular course of business, written by 
one of its officers to another party, which interprets a 
transaction, or an alleged one, that tells the quantitiesj in 
it, and things of that sort, and discusses how to treat it 
or how you will have the bookkeeping entries or how you 
will operate on it, I think that is a contemporajie- 
2917 ous act. It is a statement in and of itself which is 
a part of the ordinary business. 

Now, there may be a distinction—I am not entirely con¬ 
vinced on this, but I had it in mind—when the writer be¬ 
gins to say, for instance, in this last paragraph, “We halve 
vigorously urged, however.” Now, what is vigorous and 
what is repeated, and all that business, comes in a differ¬ 
ent category. He is reciting something he did in the pabt. 
That is entirely different from the carrying on of the 
business as it is here in the upper part, where he said if 
we deduct this, the difference is so and so, and if the weight 
is added, the weight to be settled properly amounts to Iso 
and so. That is pretty dose to doing business. 
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Mr. Gallagher: I would like to just remind Your Honor 
of one factor. This is not a document which has been 
shown to be kept in the regular course of business. 

The Court: I think the inference is that it was. Here is 
the letter from a party— 

Mr. Gallagher: It is from Germany. 

The Court: It is a party who is an officer of Trans¬ 
danubia. 

Mr. Gallagher: We do not know that, Your Honor. We 
do not know if he is, after May of 1941, an officer 
2918 any longer. 

The Court: You are straining a little bit on that. 
Under the circumstances, you have a letter from an or¬ 
ganization that you would normally deal with and had 
dealt with. You have the name of a party who, according 
to your own witness, was an officer of the outfit at the 
time, and he purports to be one right now of a company 
which the plaintiff controls. I think the circumstantial ev¬ 
idence is that it is in the regular course of business. You 
can prove it another way. 

I have admitted the letter. I will leave out that last par¬ 
agraph. I think the other is clearly within my ruling. 

(Defendant’s Exhibit 90 for identification was received 
in evidence.) 

Mr. Burling: Your Honor, I might say, if Your Honor 
please, all that I now want to get out of the letter is the 
fact that there were these shipments of bauxite. The busi¬ 
ness which is referred to, and which this letter is a part 
of, I say goes to show that the mines were not leased. 
Transdanubia did not (A) lease the mines and then (B) 
produce bauxite out of them. If Transdanubia had fol¬ 
lowed von Opel’s suggestion and leased the mines, then it 
would not have any mines to produce bauxite out of; and 
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I might say there is nothing in the record to indi- 

2919 cate that the mines were leased other than Opel’s 
suggestion that they be leased. There is nothing in 

the record, other than repeated statements or hints j by 
counsel, that they were leased. The record is bare on this 
point except that long after the suggestion of Opel that 
they be leased, Transdanubia was writing, referring; to 
shipments in considerable quantities which it had made, 
not its lessee. 

As to Transdanubia itself, the record shows that it had 
a contract running into 1942 which von Opel negotiated, 
which was that it was to produce these 100,000 tons of 
bauxite. We have the letter which Your Honor has just 
ruled on, which shows that quantities were shipped in Oc¬ 
tober, November, and December, 1941. We have the letter 
relating to these shipments in February, 1942, after the 
war started, dealing with clearance of accounts with Gtiu- 
lini relating to the shipments, the writing of which letter 
itself was an act of doing business. Then there is also the 
fact that the loan of 32,000 francs was repaid in Novem¬ 
ber, 1942. So no argument could be made that Transdanu¬ 
bia was not doing business within Hungary during the 
war and was not an enemy. 

Now, the remaining question is what relationship ex¬ 
isted between Transdanubia— 

The Court: Excuse me just a minute. Mr. Gallagher, 
for the record, I think probably, because of Mr. 

2920 Barling's argument, I ought to make clear that! I 
am not going to foreclose you from arguing con¬ 
trary to his argument, that that letter is not admissiple 
as showing transactions in October, November, and De¬ 
cember, 1941. I will let you argue on that point. I am not 
ruling one way or the other on that proposition, l£r. 
Burling. 

The thing I am ruling on—and I want the record to \ye 
clear on it—is that in so much as this letter apparently, 
to me, was written by an officer of Transdanubia and was 
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produced from the files of an organization with which 
Transdanubia did business, and the officer who wrote it 
was described as one who had been, at least, an officer, 
and now, apparently purports to be, as of the time of the 
writing of the letter, that fairly establishes the letter as 
having been written in the usual course of business; and 
that in so much as all of the paragraphs except the last 
paragraph of the letter constitute in and of themselves a 
discussion of some deduction and addition, that in and of 
itself is a deal, an act which tends to indicate one. 

Now, whether it properly may be received to indicate 
that it was business in October, November, and Decem¬ 
ber, 1941, I will let you argue that in reply. I will leave 
that in abeyance. But my definite ruling is that it is in 
evidence for the purposes that I have described with re¬ 
gard to all paragraphs except the last—I want to 

2921 get the record straight on it—for what it is worth. 

• • • • • 

Now, going back a moment, I have said that the ques¬ 
tion is what the relationship between Transdanubia and 
Uebersee after the outbreak of war between the United 
States and Hungary or Germany. And here, except 

2922 for the extension of credit which I have already 
spoken of, we find ourselves in a void, or, to change 

the metaphor, Transdanubia disappears into a haze and 
we just don’t see it any more. There is no testimony in 
this record of an act of dissociation. There is no testimony 
in this record that Uebersee did anything to cut itself off 
from Transdanubia. There is no evidence that a corporate 
decision was made to have no further dealings with it. It 
just disappears. 

Fritz von Opel and Frankenberg are in the United 
States after 1940 and they do not know anything about it 
at all. The Uebersee books are sent for, but no file on 
Transdanubia is shown at all, and the plaintiff did not see 
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fit to bring its books governing the years 1941,1942,1943— 

Mr. Gallagher: I have to object. They are in as exhib¬ 
its 141 to 154 and 174 to 176, down to the present <Jate 
when they were sent here. 

Mr. Burling: At any rate, there is no file indicating 
what happened to Transdanubia. 

Meier, the president of the corporation, comes over l|iere 
and he testifies that he hasn’t kept the books for a l|ong 
time; and Your Honor will recall my strenuous effort^ to 
find out when he last saw the books, and he saw the books 
at some time after he first got them, but then he could |not 
say when he first got them, and he could tell when he ^ot 
them because he knew when he last had them, and 
2923 he had them before he got them. That is the tjest 
we could get from him. He could not say when he 
last saw the books, although he thought he saw them at 
the time they were packed up to be sent here. But he d|oes 
not know about the bookkeeping entries or the files relat¬ 
ing to Transdanubia during the war. 

Now, it seems entirely probable that somebody must 
have voted the Transdanubia shares at stockholders’ 
meetings, but no witness who was called could tell us ^ho 
voted the shares or even who decided not to vote jthe 
shares. Apparently, the plaintiff would have the Cojirt 
believe that suddenly all its officers collectively suffered 
from amnesia and just forgot that they had a wholly-owned 
subsidiary corporation in Budapest with an investment of 
more than 100,000 Swiss francs in it. As a matter of fjjct, 
the only amnesia they do not seem to have with resp^t 
to Transdanubia is the carrying of the investment on ^;he 
•books until it was written off in 1946, but otherwise tl|ey 
seem to forget entirely their obligation to manage the 
property. 

Your Honor will recall that Dr. Meier testified he fjelt 
obliged, since Frankenberg and Mr. von Opel were hejre, 
and von Opel was in the internment camp, to look afijer 
the investments; and then Your Honor will recall my to- 
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tal inability—my total failure—to find out what it 

2924 was that Meier did, what act he took, what decision 
he made, in supervising the Transdanubia invest¬ 
ment. He finally admitted, under my persistent cross ex¬ 
amination, that Uebersee supervised Transdanubia; but 
what that supervision consisted of we never found out 
at alL 

Now, yesterday morning I accused Mr. Gallagher of 
using an old lawyer’s trick of the missing witness. Your 
Honor will recall that he wanted to know why we didn’t 
call von Klemm, and the vice president of Spur, and he 
read off a list of directors of Harvard Brewery, and why 
didn’t we call Hoffacker, and Ulrich, and even Isadore 
Kresel, instead of calling the witnesses that we did call 
who testified to such effect. And I say that that is a trick 
that you see in a lot of lawsuits. Whoever the lawyer 
calls, his opponent says, 4 ‘Why don’t you call somebody 
else?” and I do not desire to open myself to the same 
charge, but I do think I am entitled to ask what Hengge- 
ler, and later Gaeng, did with respect to Transdanubia. 

Your Honor will recall that there were three directors 
of Uebersee, one of whom was Frankenberg, who was 
therefore inactive during the war because he was in 
America. Then there was Meier, who testified here that 
he did not know anything about it at alL Then there was 
Henggeler, who was succeeded in 1942 or 1943 by Gaeng. 

Since Frankenberg and Meier knew nothing about 

2925 what happened to Transdanubia, it must be that 
Henggeler and Gaeng are the men who know where 

it went; and when my friends have the burden of showing 
that Uebersee did nothing whatever with respect to the 
management and supervision of Transdanubia during the 
war, I submit that it is not enough for them to call two of 
the fore possible men and have them say they know noth¬ 
ing about it. This, it seems to me, is a problem of negative 
proof, and to negate the presumption that somebody in 
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Uebersee managed Transdanubia, they should call all the 
officers or else suffer the inference that the officer they do 
not call is the man who did it. 

I want to say again, on the face of this record, Trans- 
danubia is not cast off by Uebersee. No corporate decision 
is reached by an officer to do nothing about it during the 
war, just to let it sit. No act of dissociation takes plac^. It 
just vanishes from the mind of men. It is a will-o’-the-wisp. 
Now we see it, now we don’t. 

Let us suppose arguendo that at some time the officials 
of the plaintiff corporation did decide to give up or vjrite 
off or dissociate themselves and Uebersee from Trjans- 
danubia. That would be an affirmative act which somebody 
would have to take. Somebody would have to reach a deci¬ 
sion. But there is nothing in this record that shows that 
anybody ever reached that decision. Von Opel states that 
he decided not to invest any more money and jthat 
2926 he suggested that the mines be leased. But it is 
clear that after that he was still interested in the 
property, because he was interested in the royalty that 
would be paid if the mine was leased. 

Surely, when Transdanubia was able to pay back the 
32,000 franc loan in the fall of 1942, that told Henggeler, 
who had been handling the extension of the guaranteed 
loan, that the company was doing better. They must h|ave 
known that it was making money. Is it reasonable to ^up- 
pose that Henggeler and Gaeng never thereafter evenj in¬ 
quired as to what Transdanubia’s profits were in 1942, 
1943, 1944, and 1945? Weren’t they curious to know fyow 
the bauxite production was coming on? Didn’t they Want 
to know whether Giulini had renewed the contract at the 
end of 1942? Didn’t they want to know if they could expect 
dividends? What did happen to Transdanubia? Where is 
the file of papers which the Transdanubia officials must 
have sent Uebersee? I say that the plaintiff has totally 
failed to bear the burden of proof that Uebersee cut itself 
off from Transdanubia. 
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I am well aware that the doctrine of res ipsa loquitur 
does not directly apply here, but it suggest an analogy 
that I would like to suggest to the Court Supposing—and 
I hope this does not happen—Mr. Gallagher were walking 
by my house and the window were open and a brick 

2927 sailed out the window and struck Mr. Gallagher on 
. the head, and Mr. Gallagher were then to bring 

suit against me, and I would take the stand, like Meier 
here, and I testified, “Gee whiz, I don’t know how that 
brick came to fly out the window. I know nothing about 
it,” and then the defense rests. I feel quite sure that Your 
Honor would direct a verdict for Mr. Gallagher. 

Put another way, I do not think it is enough for the 
plaintiff, once it is shown that it was actively managing 
Transdanubia and that Fritz von Opel had negotiated a 
contract for it to ship the 100,000 tons of bauxite, and 
once it is shown that plaintiff was assisting in the financ¬ 
ing of the corporation and that Transdanubia was suc¬ 
cessful producing bauxite, to say, “Gee whiz, we don’t know 
what became of Transdanubia.” They have got to explain 
what became of it. 

I think, in order for the plaintiffs to be successful in 
this line, it would be necessary for them to prove a deci¬ 
sion to abandon and a severance of ties with Transdanu¬ 
bia, or else and at least, to call all the officer witnesses who 
could have acted, and to have them say that none of them 
took any action with respect to Transdanubia. 

Now, plaintiffs will argue that this is a question of neg¬ 
ative proof, and that that is a hard kind of proof to estab¬ 
lish; and I admit that, but, nevertheless, that is the 

2928 burden that they have as a matter of law. They do 
not meet that burden of negative proof by calling 

one of three directors of Uebersee who resided in Swit¬ 
zerland during the war and have him testify that he per¬ 
sonally never did anything. I say that the burden is not 
met until everyone who could have acted on behalf of 
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Uebersee in relation to Transdanubia. has testified that 
he did not so act. 

In this connection, it is interesting to note that there 
is a stipulation between the parties as to what Henggeler 
and Gaeng would testify to if they were called as witnesses 
by the plaintiff. In the stipulated testimony, however, 
there is not one word about what they did or did not do 
with respect to Transdanubia. It is also noteworthy tljiat 
the record shows that the one official who, during the war 
years, did in fact do something with respect to Trans¬ 
danubia, namely, directed Adler, who extended the guar¬ 
antee, was not called, whereas the one officer who was 
called—other than Frankenberg who admittedly was out 
of the picture—Meier, said he had not had anything to do 
with this and apparently had not had anything to do with 
the guarantee. 

In conclusion, I say that it is obvious that unless the 
plaintiffs satisfy Your Honor that they did not do busi¬ 
ness with Transdanubia, that they cut themselves off from 
Transdanubia at the outbreak of war with Hungary, 
2929 then they were doing business through their 
wholly-owned subsidiary in Hungary, namely, tte 
mining of bauxite—that is, business within an enemy ter¬ 
ritory—and if they do not so satisfy Your Honor, they 
fail, because the plaintiff corporation is an enemy. 

The Court: Your position on the Supreme Court cal 
cited by Mr. Connor is that that only dealt with eviden 
of the total ownership of the shares! 

Mr. Burling: Yes, Your Honor; that is, bare ownership. 

The Court: And that there was no affirmative act? 

Mr. Burling: Candidly, Your Honor, I am not familiar 
with the case. I suppose I should have been. I have been 
in this— 

The Court: Well, he did argue the Supreme CoiJrt 
case. I took a note of it myself, and I understood his argu¬ 
ment was that the Supreme Court had held that where the 
evidence was solely that one corporation held all the cap- 


se 

ce 
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ital stock of another, that was not sufficient to make out 
responsibility on the part of that corporation for the acts 
of the subsidiary. Was that the effect of it? 

Mr. Connor: It was a service of process case, Your 
Honor. 

The Court: I understood that it was on the service of 
process, as to whether they were doing business in 

2930 a certain community. I know your answer to it. 

Mr. Burling: My answer is that I conceded that 
point and therefore did not look up Mr. Connors case. I 
agree with him. 

The Court: That is what I say. You say we have some 
act beyond that? 

Mr. Burling: I say two things. One is we have some 
acts which affirmatively we proved and, secondly, we have 
a great many acts before the war which raise a presump¬ 
tion of continued ownership which is not overcome. 

The Court: Yes. All right. 

Mr. Gallagher: I know it has been a pretty hard day, 
but if we could have perhaps a five-minute recess, I think 
Mr. Connor might be able to finish this entire portion in 
30 or 40 minutes, and then he would be free. 

The Court: I do not mind sitting until 5 o’clock, but I 
do not believe I can run much beyond that. 

Mr. Connor: If Thursday would be at all possible to 
Your Honor— 

The Court: I think the new matter that Mr. Burling 
has brought out, if you can answer it, deals with only two 
propositions. I mean new matter. You have already argued 
at length the economic proposition and the other and this 
control. The two things that he has brought out that I have 
noted particularly were, first, he says that the def- 

2931 inition of the act itself indicates that the putting 
up of security or the extension of security—I do 

not know whether it was extension or not; it was the put¬ 
ting up of security—would constitute doing of business. 
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That is point number one, in effect, that he broughtj out 
that was new. The second point was that in the ordinary 
course of business it would be anticipated that Tifans- 
danubia would continue with its business, and that Ueber- 
see would continue as it had before in supervising it and 
carrying it on, and that the burden is on you to show; the 
contrary. 

Those are the two big points that he has brought out, 
other than refuting what you have argued. If you can 
cover those in a half hour, I will be glad to hear you. 

Mr. Connor: I had also in mind most particularly re¬ 
plying to Mr. Baum. 

The Court: I had understood Mr. Boland was carrying 
that 

Mr. Boland: No, Your Honor. If you recall, I covered 
it very briefly and made reference to the fact that Mr. 
Connor was going to cover that. 

The Court: How much time do you want except for 
Mr. Connor? 

Mr. Gallagher: I would say, with the exception of Mr. 
Connor, perhaps a maximum of two hours, possibly] an 
hour and a half, for Mr. Boland and me, Your Hohor. 
2932 * The Court: You mean the whole matter cah be 
concluded in two and a half hours? 

Mr. Gallagher: Rebuttal for the plaintiff in about two 
hours. 

The Court: Why do we slice it up? Why don’t we l^ear. 
it all Thursday morning? 

Mr. Gallagher: That will be fine. 

The Court: I would like to get through, if we possibly 
can, by the noon recess Thursday, because I have go i to 
go into some important cases not later than Tuesday of 
next week, and I want to do much work before then. 

We will go over until Thursday morning. I have to re¬ 
ceive a verdict, but that won’t take long, about ten min¬ 
utes. Let us try to see if you can get through by 12 :30 j 
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(At 4:30 p.m. an adjournment was taken until Thurs¬ 
day, January 27, 1949, at 10 a.m.) 

• • • • • 

2935 Proceedings 

The Court: All right, gentlemen, I ,think we are ready 
to proceed in the Uebersee argument. 

Discussion Regarding Deposition of Margot von Opel 

Mr. Burling: If Your Honor please, Your Honor will 
recall that there was some rush in the deposition of Mar¬ 
got von Opel, and we read a transcript which was prepared 
by Mr. Gallagher’s secretary rather than wait for the offi¬ 
cial report. 

The Court: Yes. 

Mr. Burling: The official report is now here, and there 
are four lines that I find were not correctly read before. 
I would like to read them into the record. 

The Court: I think that is all right. 

Mr. Burling: Page 4. The original question is in the 
record, but the answer, then the next question, and the 
next answer are either omitted or garbled: 

“Question: How did you know that Mr. von Opel was 
going to have a conference with Dr. Frankenberg in 
Ruesselsheim? 

“Answer: Because he told me on the phone, perhaps, 
that he had planned to do so. I don't know. 

“Question: Mr. von Opel had told you; is that 

2936 correct! 

“Answer: Obviously;. I would not have made 

it up.” 

The Court: All right. 
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3055 Proceedings 

i 

The Deputy Clerk: Uebersee Finanz-Korpor^tion 

v. Clark. 

The Court: All right. 

Mr. Gallagher: If Tour Honor please, I do not k]now 
exactly what procedure you want us to follow today, bikt in 
the light of suggested changes that the plaintiff has made 
to the Court’s tentative findings, Mr. Boland and I have 
broken them down along the lines and in the way in which 
we handled the plaintiff’s case in chief. If you agree, Your 
Honor, we should like to break down the findings individu¬ 
ally as we go along. 

The Court: I am wondering if it would not be helpful 
to me for you to express each one and then let Mr. Bur ling 
answer it as we go along. 

Mr. Gallagher: That sounds very good. 

Mr. Burling: I would prefer to answer each one as it 
is taken up. 

The Court: Yes. Let us do that, then. 

Mr. Gallagher: Mr. Boland will handle the suggested 
change of finding No. 4. 

Mr. Boland: Your Honor, do you have a copy of our pro¬ 
posed changes before you! 

The Court: Yes, I do. 

Mr. Burling, in case there isn’t any objection to any of 
them, will you let me know before the plaintiff’s 

3056 counsel starts to argue? 

Mr. Burling: I am afraid, Your Honor, that there 
is objection to every one of them. 

The Court: All right 

Mr. Boland: The first finding, Your Honor, 

No. 4, and the main reason for the change in ou 
amended findings is in respect of Mrs. Elinor 
sister of Fritz. The record shows merely one thing in jre- 
spect of Mrs. Sachs, and that is that she is residencedj in 


is finding 
r proposed 
Sachs, the 
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Switzerland. The record is barren of any evidence to show 
that she was residenced or domiciled in Germany. 

At the time of presenting our case, we were not aware 
of the fact that Mrs. Sachs was an element or an issue in 
this case. Had we been so aware, we would have put on 
evidence to show that she has been domiciled in Switzer¬ 
land for the last 17 years. This is extremely important to 
us because Your Honor will recall that our legal position 
is that under the Trading-With-the-Enemy Act, specifically 
under Section 2 of that Act, a non-resident German citizen 
is not an enemy within the definition of section 2, unless 
by Presidential proclamation such persons are so de¬ 
clared. You will recall that during this war no such 
proclamation was made by the President. 

Therefore, from the standpoint of an appeal, it becomes 
very important to us, having taken the position that 
3057 a non-resident German citizen is not an enemy, to 
have either a finding that Mrs. Sachs has been domi¬ 
ciled in Switzerland, on the basis of what is in the record, 
or that reference to her as an enemy be limited "merely to 
the fact that she is an enemy on the basis of citizenship re¬ 
gardless of domicile. That may seem quite confusing, 
but that is the point we have in mind. 

Specifically, the main reason for our objection is that 
there is no evidence to the effect that she has been resi¬ 
denced in Germany. The only evidence in the record shows 
that she is residenced in Switzerland. The reference to 
that is pages 51 and 52 of the record. 

Mr. Burling: If Your Honor please, the record is silent 
as to the sister’s present domicile. The record does estab¬ 
lish, of course, that she acquired domicile by birth in Ger¬ 
many. Whether she lost that domicile is a matter of Ger¬ 
man law or Swiss law. The record does not state. It 
leaves her domicile in Germany. So from the record the 
conclusion that she is domiciled in Germany is proper. 



1659 


I do not mean to be coy with the Court. We did inter¬ 
view her in Switzerland. We know that at some point she has 
been in Switzerland. If we are going to go outside the rec¬ 
ord, we understand the facts to be that she ran away from 
her husband and that at least part of the time she has been 
living in Switzerland. 

3058 The Court: I cannot go outside the record. You 


say Mrs. Elinor Sachs, nee von Opel, the sister of 
Fritz von Opel, was bom in Germany. What does the rec¬ 
ord show on that! Does the record show that she was bom 
in Germany and lived there or was domiciled there imtil 
her marriage? 

Mr. Boland: No; the only thing the record says about 
the daughter is in connection with the questioning oi: the 
father—the deposition of the father—on page 51. 


“Question: Do you have any other children?” 

“Answer: I have one daughter living in Switzerland.” 

But for that, there is no other reference made to ^Irs. 
Sachs. 

Mr. Burling: I think that is correct; but when I paid 
the record establishes that she was domiciled in Germany, 
I meant to say the record establishes that the parents were 
at all times domiciled either in Wiesbaden or Ruessels- 
heim, Germany. 

The Court: The only part that that would have to do 
with would be this reversionary interest; is that right? 

Mr. Boland: Yes, Your Honor; that is the only place it 
comes out. In discussing enemy taint in your opinion, you 
spoke of the fact that she probably would be one who would 
inherit in the event of reversion subsequent to the death of 
the mother, and that she being an enemy, that enemy inter¬ 
est caused taint of the plaintiff corporation. 

3059 The Court: Of course, I am held by the record. 

Mr. Boland: As a matter of fact, Your Honor, I can 
say this truthfully, that we are not aware of whether or 
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not Mrs. Sachs is actually a German citizen at this time. 
The last time Fritz von Opel was in contact with his sister 
was in 1940. 

The Court: If we both agree that the record shows that 
the only evidence is that she is a sister of Fritz von Opel 
and is a resident of Switzerland, that is all I can find. I 
am bound by that. Then, I will just change my finding in 
this way: 

“Mrs. Elinor Sachs, nee von Opel, is the sister of Fritz 
von Opel and is a resident of Switzerland.” 

Mr. Boland: All right. 

The Court: I don’t know whether there would be any 
point in writing a supplementary opinion saying that. I 
don’t know whether it has anything to do with it or not. It 
would not change the result. In my judgment, it would not. 
It would give you something to argue. I will look that 
over. 

Mr. Gallagher: The next requested change, Your Honor, 
is with respect to tentative finding No. 6. I believe that 
the plaintiff’s proposed amended finding states accurately 
and exactly what the record reflects. That is shown from 
particular reference to page 1435 of the record. To refresh 
your recollection, Mr. Burling asked, during the 
3060 course of the trial, that Mr. von Opel break down the 
time during which he had made visits to the United 
States and had resided in Switzerland and had gone to 
Germany. 

Mr. von Opel’s compilation reflected that approximately 
35 percent of the time was spent in the United States, 35 
percent of the time in Switzerland, 9 percent in Germany, 
and the remaining time traveling elsewhere. 

Even under Mr. Burling’s own compilation, I believe, if 
I am correct, he would have had a figure of 11 percent as 
the amount of time Mr. von Opel spent in Germany during 
the years from the date of his departure. 
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The Court: Let me see if we can cut this short. There 
may be some significance to the word “permanently.” Why 
not say: 

“After December, 1929, Fritz von Opel never lived con¬ 
tinuously in Germany but lived successively in the United 
States, Belgium, and Switzerland, where in 1934 lie became 
a Swiss domiciliary. Between December, 1930, and August, 
1939, he went to Germany for short visits.” 

Wouldn’t that he rightf 

Mr. Gallagher: Well, Your Honor, with respect to the 
fact that you would change it to “He never continuously 
resided,” while that is more accurate, we believe, than the 
present finding, nevertheless, he never had, as you recol¬ 
lect from the record, any residence whatsoever where 
3061 he resided. He had no home or apartment at ^ny 
time from 1930. He was out of the country filom 
1929 to 1930, in the United States. He never had an ap^xt- 
ment or a home, and the only place he ever stayed was at, 
basically, Sylt, where he went to visit on a few occasions 
in the glimmer. Other than that, he made some visits to 
his father’s home in Berlin. The man never maintained 
any home or apartment in Germany. 

The Court: You might say he never maintained residence 
in Germany; but to say he never resided has a meaning 
which in law is treated in various ways. We have a resi¬ 
dence here in the District of Columbia for one purpose and 
have a residence somewhere else for another. It just de¬ 
pends upon the purpose of it. That is a legal term. If ou 
might say he never maintained a place of abode in Ger¬ 
many. unless there is some evidence— 

Mr. Burling: We contend there is. 

Mr. Gallagher: We are not asking for a finding that he 
never resided in Germany. Our finding merely states that 
he left Germany permanently in 1929 and lived in the 
United States, Belgium, and Switzerland, where in 1934 he 
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became a Swiss domiciliary. Between December, 1930, and 
Angust, 1939, he occasionally went to Germany for short 
visits. That is what the record reflects. 

The Court: I have that myself. 

Mr. Burling: My principal objection is to the word 

3062 “permanently.” I agree except that such residence as 
residing in a house rented by his wife on the island 

of Sylt does not show any legal residence in Germany. 
But I object to the plaintiff’s use of the word “permanent¬ 
ly,” because I think it is ambiguous. It suggests intent to 
leave his residence in 1929. 

The Court: How about striking out— 

Mr. Gallagher: “Left Germany and lived successively in 
the United States—” 

The Court: “After December, 1929, Fritz von Opel never 
resided in Germany but lived successively in the United 
States, Belgium, and Switzerland.” 

I don’t know about the next clause. 

Mr. Gallagher: The record will show, and I think the 
Government will concede, that subsequently, from 1934 on, 
he became— 

The Court: From 1934 he became a Swiss domiciliary. 
Between December, 1930, and August, 1939, he went to 
Germany for short visits. 

Mr. Burling: If the “short visits” has any significance, 
would Your Honor add to his finding, “totaling about 10 
percent of his time”? 

The Court: All right. 

Mr. Gallagher: No objection to that. 

The Court: Ten percent of what time? 

3063 Mr. Burling: Ten percent of the time between the 
date of the gift and his departure from Europe. 

The Court: Maybe that will do it. 

“Between December, 1930, and August, 1939, he went 
to Germany for short visits totaling about 10 percent.” 
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Mr. Boland: The next finding, Tour Honor, is finding 
No. 7, which has to do with the Liechtensteinean citizenship 
of Fritz von Opel It seems that findings Nos. 7, 8, and 9 
fall more or less in the same category, generally, with I re* 
spect to what I am going to say. 

The Court: Mr. Boland, I do not think I can find that 
his purpose in acquiring Liechtensteinean citizenship was 
his desire to sever his ties with Germany. I feel pretty de¬ 
finitely that his purpose was to get membership in a neu¬ 
tral country, that would make possible some of the things 
he is trying to do now. 

Mr. Boland: Your Honor, the record shows, in Mr. 
Henggeleris affidavit, if you recall, specifically that Fritz 
and Margot von Opel wanted to renounce their German 
citizenship, and Margot von Opel, who was a Government 
witness, testified that they wanted to renounce. 

This aspect of the purpose for which he acquired jbis 
Liechtenstein citizenship is going to be argued by Mr. 
Gallagher. Just basically I might state that at the time all 
these questions came up about Liechtenstein, you will 
3064 recall that we made serious objection to questions 
being asked as to what the color of the Liechtenstein 
flag is, what date they last had their constitution revised, 
and so on and so forth. 

The purpose given by Mr. Burling at that time was as 
an indication that perhaps the manner in which the citizen¬ 
ship was acquired would lead this Court to the conclusion 
that Fritz von Opel had in fact applied to the German 
Government for the retention of his German citizenship, 
and that was the purpose for which these questions were 
asked. 

However, when we read Your Honor’s opinion, we saw 
that the purpose had been turned into a question of al¬ 
legiance and fealty. Had we been aware of the fact that 
Fritz von Opel’s allegiance had been in issue in this ca^e, 
we may rest assured that we had more than several wjLt- 
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nesses to bring here on the question of allegiance. As a 
matter of fact, we have before us some twenty-three affi¬ 
davits on the allegiance of Fritz von Opel by outstanding 
people, such as General Eichelberger’s brother, who was 
commandant of West Point during the war, and by the 
author of All Quiet On The Western Front. All those affi¬ 
davits were in the hands of the Government 

But it is unquestionable, from the standpoint of the al¬ 
legiance of this man, that had we known of his allegiance 
being in issue, we would have brought witness after wit¬ 
ness—Jewish refugees who were here, and subse- 
3065 quently became United States citizens—to attest 
how this man felt about the German Government. 

As a matter of fact, it seems to me clear that the whole 
purpose of Fritz’ leaving Germany and remaining away 
and acquiring Swiss domicile after the Nazis came to power 
in 1934 could only be for two purposes: either that he was 
disgusted with the Germans and wanted to stay in Switzer¬ 
land and stay away from Germany, or that he wanted to 
maintain this credit that he had in American currency and 
keep it away from the Nazi Government. 

The Court: Let me tell you the way the man impressed 
me on the record. I would have thought that most anyone 
else would agree to this situation. When you try to de¬ 
termine enemy taint, you don’t look only to the cloak of 
citizenship that a man carries. Hitler might have taken 
out Liechtensteinean citizenship in order to accomplish 
several or certain of his decisions. He might have done it. 
Yet if he came in here immediately after the end of the 
war and claimed that he was a type of citizen, we would 
certainly say he had taint because his fealty was to Ger¬ 
many. It seems to me that that is one circumstance to be 
taken with every other circumstance in the case, not by 
way of an absolute bar. I mean I never did reach that 
point, but I am recognizing for the purposes of this case, 
tentatively at least, that going through that formal proposi- 
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tion that is effective under the laws of Liechtenstein 

3066 would give him a right to keep the money, provided 
you did not have other circumstances in the case 

that showed him hanging onto that property, with a ten¬ 
dency to dear it back into Germany. That is the way I 
dealt with it. 

It seems to me, as I remember it, although you coin- 
plained about the testimony to some extent, that tie father 
was dose to Hitler, and Fritz was close to his father, and 
he made certain—at least, I found in my own mind thkt 
he made certain statements, that it would be a short war 
if one came, and he would have a part in devising these 
bombs. He had been reared in that country. You would 
expect him to love it That is not against him. I would 
love my country if I had been in it for 30 years. 

With all that tendency, notwithstanding the cloak 6f 
citizenship, there was taint. That was the manner of njiy 
approach to it. He was well thought of in Germany. He 
was a sportsman and represented them. He made his for¬ 
tune there and had relatives and friends there. His father 
was at least subservient to Hitler and that regime aid 
prominently displayed it. The most natural thing in tie 
world is that he would have fealty to his country. That did 
not condemn him at all, but, along with the other facts in 
the case, it showed enemy taint. That is the only way I 
dealt with it. That is the way I wrote it. 

If that stood alone, the mere fact that he maintained 

3067 an affection for his country and his parents aid 
everybody who was over there—all his relatives^— 

if that stood alone, and he was a citizen of Liechtenstein, 
it might very well be that he would not be barred from re¬ 
covery. I did not pass on it one way or the other. I left 
that out. But that did seem to me—that meaning along 
with all these other facts—to go to make up what the Su¬ 
preme Court calls taint. 
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Mr. Boland: The Supreme Court in discussing the ques¬ 
tion of enemy taint was discussing a corporation. That 
was the problem involved before the Supreme Court— 
namely, this corporation; and prior to the decision in our 
case in the Supreme Court— 

The Court: It is corporate securities. That is the taint. 
It is property taint. 

Mr. Boland: Yes. 

The Court: If the owners are tainted, then the property 
is tainted. 

Mr Boland: The problem presented to the Supreme 
Court was, namely, this: whether or not, for a Swiss neu¬ 
tral corporation—-whether you could go behind the cor¬ 
porate veil and see who was actually running it. Having 
decided that the corporation was owned and controlled for 
economic warfare purposes—a Trojan Horse exclusively— 
Congress must have intended that that sort of set-up could 
not prevail and that you should be able to look through 
the corporate veil 
3068 The Court: That is right. 

Mr. Boland: However, I think the Government 
will agree that the Supreme Court had no question of lift¬ 
ing the citizenship veil or of going into the subjective mind 
of each and every individual in the United States from all 
over the world, saying, “Well, you are pro-Italian, and 
Italy was an enemy of ours during the war; and you are 
an American citizen, or a British subject; you can’t get 
your property back.” 

That was not the issue. 

The Court: Of course it wasn’t. They said that enemy 
taint had not been defined. But when you determine it, 
you take every single, solitary element When you look 
into a proposition of that sort, you take every tendency. 
Standing alone, as I said, it may very well not be enough. 
I did not decide that. But taken with a whole lot of other 
facts, it would be. 
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Mr. Boland: There has never been a case in the history 
of the Trading-With-The-Enemy Act, both our own or tike 
one from which it was copied, the English or British Acjt, 
of an individual who is a citizen, and by his citizenship 
goes under the Enemy Act—the courts have never looked 
into the subjective system of the individual and said, “You 
are barred from recovery.” That has never been in issue. 

The Court: No, and it is not controlling here. But lit 
us use Hitler as an illustration. Let us say he toqk 
3069 out Liechtensteinean citizenship, and let us say that 
that was all there was to it, and that he is a valikl 
citizen under the laws of Liechtenstein. Then you would 
have one question, which is not the question in this case, 
as I determine it, certainly. But suppose you had Hitler 
taking out Liechtensteinean citizenship and then having 
property partially owned by his brother or his son, who i|S 
plainly a citizen of Germany, and that he had a controlling 
and very positive interest in it, and then you had a rever¬ 
sionary situation, and then you had this very corporation 
which claimed to own it, which had a subsidiary digging out 
material which was of help to Germany. Let us assume all 
those facts. j 

It certainly would be proper to show that Hitler had 
been dictated to there. 

What we have to do in determining taint is to find out 
whether there is a tendency on the part of the holders of 
this property to take it back into Germany and to frustrate 
the whole purpose of this Trading-With-The-Enemy Act. 
Then you have to look at all the circumstances, not just 
that one standing alone. That is the way I approached it. 

Now, I do not see how I can possibly hold that his ac ¬ 
quiring that citizenship was to sever ties with Germany. 

Mr. Boland: Mr. Gallagher is going to argue per se the 
allegiance aspect, and the one thing I want to call Youi[ 
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Honor’s attention to in findings 7,8, and 9 is the fact 

3070 that the manner in which Fritz von Opel acquired 
his citizenship by the payment of money is a specula¬ 
tive study of the statute. The way the finding is made, it 
would appear that Fritz von Opel through some devious 
method had paid for citizenship, which, of course, is ob¬ 
noxious to the American mind. 

The Court: Where is that finding? 

Mr. Boland: You made that finding in your opinion about 
the payment of money. 

The Court: I did not mean that. What do you want me 
to sav in that regard* 

Mr. Boland: As a matter of fact, Your Honor, it seems 
to me if your position is that a person having acquired 
citizenship through normal channels and normal means, 
and having the tendencies which you attribute to Fritz von 
Opel, would lead you to the same conclusions as you have 
come to in your opinion, then Fritz von Opel, having ac¬ 
quired his citizenship in the normal manner under the 
statute, that might well make the findings there of no 
significance. 

We can point out specifically, for example, finding 8, 
in which you say that it took a special act of the legisla¬ 
ture. Actually, Exhibit 177, which is the Act of Liechten¬ 
stein, says specifically that no one who is naturalized— 
acquires the citizenship through naturalization—can ac¬ 
quire that until it is approved by Act of Parliament. That 
is not any unusual circumstance, nor is it a special 

3071 act of the legislature for Fritz von Opel which is 
out of the ordinary. It is provided for in the Act. 

The Court: No. 7 is all right. 

“On November 21, 1939, Fritz von Opel was naturalized 
as a citizen of Liechtenstein; however, the only times he 
was ever in Liechtenstein was when he was traveling 
through it. He has been in the United States since 1940.” 
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Mr. Boland: Yes. 

The Court: That is all right. 

Mr. Gallagher: With one clarification, if I might suggest 
it, Your Honor, with No. 6, to the effect that the Liechten¬ 
stein naturalization law expressly permits the principality 
to waive the condition of residence—which it does. 

The Court: Is there any objection to that? 

Mr. Burling: Yes, Your Honor. If I may address myself 
a little more particularly to the significance of citizens! ip, 
I agree with Your Honor as to enemy taint. Of course, the 
factor of Fritz’ fealty to Germany is a factor to be con¬ 
sidered as one of the things making up enemy taint. I also 
think that the obviously quasi-fraudulent nature of pis 
Liechtensteinean citizenship, the fact that it was a bare 
legal technicality, and the buying of the passport, as!he 
said to Houghland, strengthen the quality of Ger- 
3072 man nationality, whether or not Your Honor fields 
that he was still technically a German citizen as well 
as a Liechtensteinean citizen. 

Of course, his acquisition of Liechtensteinean citizenship 
was highly abnormal. He himself testified as to the amount 
of money he paid; and putting that against the annual 
budget of the principality—the government—he paid some¬ 
thing like 3 percent of the entire revenue of Liechtenstein 
that year. 

Mr. Gallagher: I hesitate to interupt, but Mr. Burling 
carried that throughout the hearing. Mr. von Opel pointed 
out very clearly that when he took the percentage of the 
total budget, he took the amount that was paid to Planken, 
which was the municipality, which is two-thirds of the 
price that was paid. 

Mr. Burling: Then, taking that one— 

Mr. Gallagher: And that mathematically it comes to the 
percentage which Mr. Burling gave for the total budget 
figures. Mr. Burling gave— 

Mr. Burling: May I continue without interruption! 
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If we talk about Planken, von Opel paid $70 for every 
man, woman, and child living in Planken. It would have 
been the equivalent of paying $70,000,000 to acquire resi¬ 
dence in the District of Columbia, 

Of course, Liechtensteinean law, for the purposes of get¬ 
ting revenue, does contemplate exceptions, but it is 

3073 normal procedure, which did call for residence both 
in the community and in the principality. 

One exceptional feature, however, in von Opel’s case was 
that he paid this enormous sum of money. 

The Court: What is your specific objection to the state¬ 
ment that the Liechtensteinean naturalization law specially 
permits the principality to waive the condition of resi¬ 
dence! Is that a correct statement! 

Mr. Burling: "Under extraordinary circumstances.” The 
law is section 6-D. Citizenship may be granted if they 
have had their permanent residence in the principality of 
Liechtenstein for at least 3 years, but this condition is not 
to be fulfilled under extraordinary circumstances, but to 
ask for special consideration. 

The Court: ‘"The Liechtensteinean naturalization law 
expressly permits under extraordinary circumstances.” 

Mr. Gallagher: We have no objection to that. 

The Court: Now, here is the way I am going to fix this 
No. 7 and the way I am going to find it: 

"On November 21, 1939, Fritz von Opel was naturalized 
as a citizen of Liechtenstein; however, the only times he 
was ever in Liechtenstein was when he was traveling 
•through it. He has been in the United States since May, 
1940. The Liechtensteinean naturalization law expressly 
permits under extraordinary circumstances the 

3074 principality to waive the condition of residence.” 

Mr. Gallagher: If I might have just a word to say 
at that point. With respect to the purpose, the line that we 
requested, "Fritz von OpePs purpose in acquiring Liech¬ 
tensteinean citizenship was his desire to sever his ties with 
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Germany,” I submit with respect to that line that the record 
is absolutely uncontradicted. There is Henggeler’s state¬ 
ment, which Mr. Burling referred to, as to the reason why 
he acquired, Liechtensteinean citizenship. That is sho^jro 
from Plaintiffs Exhibit 49, and I would like to refer to thjat 
for just a moment, because in your opinion you madej a 
comment at page 7 also to the effect that until November, 
1939, von Opel never had made any attempts to change ijis 
citizenship. Well, we submit, Your Honor, that the record 
reflects quite to the contrary. 

Plaintiffs Exhibit 49, which is the Henggeler affidavit, 
shows that on repeated occasions prior to the war Fritz v<j>n 
Opel discussed the question of acquiring Swiss nationality 
with Mr. Henggeler. Henggeler goes on to say that after 
the outbreak of the war-Mr. von Opel came to consult him 
again on this matter and repeated to him that he did not 
approve of the political attitude of Germany. 

Therefore, this affidavit of Mr. Henggeler’s, which is in 
evidence, constantly repeats the fact that Fritz von Opel 
explained to him that he and his wife wished to re- 
3075 nounce their German nationality because they did 
not approve of the political set-up in Germany. 

In addition to that, Mrs. von Opel, whose testimony 11 
know you will recollect— 

Mr. Burling: You inadvertently read the affidavit in¬ 
correctly. 

The Court: I do not want to take up a lot of time on 
this, because frankly—what is it I said about not until 
19391 

Mr. Gallagher: In your opinion you said it was not until 
November, 1939. That is in your opinion. 

The Court: All I said was: 

“ # # # In November, 1939, Fritz von Opel, formerly a 
German citizen, became naturalized under the laws of the 
Principality of Liechtenstein • • # .” 


I did not say it was not until 1939. 

Mr. Burling: In any event, that is what Henggeler’s affi¬ 
davit says. Mr. Henggeler’s affidavit reads: 

“Mr. von Opel has during the years since the outbreak 
of the war repeatedly asked me my advise with regard to 
obtaining Swiss citizenship.” 

Mr. Gallagher: I think you will agree with me if I 
point out that that is an error that a foreigner would make 
in using the words “since” and “before.” 

The Court: Let me get what you say is wrong. I 
3076 have got to get this in my mind. 

Mr. Gallagher: First of all, in your opinion you 

said: 

“ • # • It was not until November of 1939, after World 
War II had begun, that Fritz von Opel took any steps to 
change his citizenship.” 

The Court: Where is that? 

Mr. Gallagher: I believe that is on page 10 of your 
opinion, as I have it typed here—the top part of the page, 
about ten lines down. 

The Court: That is right. 

Mr. Burling: That is what the record shows. 

Mr. Gallagher: I submit it absolutely does not, Mr. 
Burling. You are standing on the word in the second 
paragraph in the affidavit. 

If you will just bear with me a moment to clarify this, 
Your Honor, foreigners use the words “since” and “before” 
mistakenly many times. You will find that is true among 
foreigners. You will find it with the Spaniards. I will 
show how they have used this thing. You will see when 
you read the contents. The second paragraph of Heng- 
geleris affidavit says: 

“Mr. von Opel has during the years since the outbreak 
of the war repeatedly asked my advice with regard to ob¬ 
taining Swiss nationality.” 
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I say that that word “since” is “before,” for the follow¬ 
ing reason: He goes on to point ont what the require- 

3077 ments were to become a Swiss. Now, further he 
says: 

“After the outbreak of war, Mr. von Opel came to con¬ 
sult me again in this matter and repeated to me that |he 
did not approve at all of the political attitude of Germany.” 

t j 

I submit that that paragraph shows clearly that Mr. 
Henggeler in using the word “since” used it interchange¬ 
ably as foreigners mistakenly do in translating “since” 
and “before.” 

If there were any question, or if we had thought your 
Honor was going to make a finding that that was the first 
time that Fritz von Opel had made any endeavor to change 
his citizenship, we would have introduced further testi¬ 
mony, because Mr. von Opel in the middle 30s had an iin- 
migration visa to come to the United States. That is but 
of the record, I admit. 

The Court: He did not take any steps except to talk to 
Henggeler. 

Mr. Gallagher: As far as the record reflects, he tried 
before the war to become a Swiss. 

Mr. Burling: The record does not reflect that. 

Mr. Gallagher: This affidavit does. 

Mr. Burling: This is a fantastic waste of time. The 
affidavit says that since the outbreak of the war von Opel 
has done something. 

3078 Mr. Gallagher: I will show the affidavit to Your 
Honor (handing a paper to the Court). 

The Court: What I am trying to get at is even if he did 
talk to Henggeler before, it would not be taking any steps; 
it would be a discussion. 

Mr. Gallagher: That is not a matter in issue. I am merejly 
pointing out that in your opinion—it is not in your findings 
—you make that statement which we feel from Henggeler’s 
statement is not accurate. 


i 
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The Court: I think this finding of fact I make here does 
not deal with that subject matter, and if the opinion is 
contrary to the evidence in the case, then you can argue 
that to the Court of Appeals. That will be in the record. 

Mr. Gallagher: All right, Your Honor. 

The Court: I won’t-make any finding on the subject at 
all other than this opinion. I will leave No. 7 the way I 
have it. Do you understand how it is now? 

Mr. Boland: Yes, Your Honor. 

The Court: Now, let me turn to No. 8 for a minute. 

Mr. Burling, have you No. 8 there! 

Mr. Burling: Yes, Your Honor. 

The Court: See if you can follow this: 

“Fritz von Opel’s naturalization in Liechtenstein was 
accomplished under a waiver”— Would that be all right?— 
“a waiver of the usual naturalization laws.” 

3079 Mr. Burling: I have no objection to that. 

The Court: I think it is probably a little better 
than the way it is. 

Mr. Burling: I have no objection. 

The Court: “which provide for extensive residence.” 

How about a period there? Was there a special act re¬ 
quired? 

Mr. Gallagher: For all naturalized citizens. Anyone 
who was naturalized in Liechtenstein had to b§ approved 
by the Parliament. 

Mr. Burling: But anyone who does not take the oath 
of allegiance, who does not even come to the country— 

The Court: Why don’t we say: 

“Any person who does not take the oath of allegiance 
under the laws of Liechtenstein” 

would have to do what? 

Mr. Burling: The waiver had to be granted by the 
Parliament in his case. It is true that even if you comply 
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with the ordinary law, Parliament must approve the nat¬ 
uralization ; but where this extraordinary cause comes in, 
then I believe Parliament determines the existence of that. 

Mr. Boland: The statute itself says nothing about a 
special act being required in respect of extraordinary 
circumstances. If you recall, at the time we had Dr. Kauf- 
mann, we tried to get him to testify as to what t)ie 

3080 law or custom was over there, and the custom is 
that if you reside in Switzerland, that is an ex¬ 
traordinary circumstance. 

The Court: Do we need this last sentence? 

Mr. Boland: That is what we object to. 

Mr. Gallagher: We object to the inference that is 
drawn from the way in which this is drawn. 

Mr. Burling: I do not believe it is important. 

The Court: Let us put a period there. 

Mr. Gallagher: Strike out from the word "and”? 

The Court: No. 8 will read: 

"Fritz von Opel’s naturalization in Liechtenstein was 
accomplished under a waiver of the usual Liechtenstein- 
ean naturalization laws that provided for extensive 
residence—” 

Mr. Gallagher: Could we change that to "three years’ 
residence”? 

Mr. Boland: The statute says three years. 

Mr. Burling: I think if Your Honor is going to cut it 
down, it might be appropriate also for Your Honor to find 
that in connection with the obtaining of this waiver vcn 
Opel paid approximately $10,000, two-thirds to the com¬ 
munity and one-third to the principality. 

Mr. Boland: Where are you putting this, You* Honor? 

The Court: In connection with obtaining, he wants p 
add, at the end, "In connection with obtaining 

3081 waiver.” 

Mr. Boland: "That in connection with obtaining 
his citizenship he paid.” 
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The Court: All right. 

Mr. Boland: “In accordance with the provisions of the 
naturalization law.* 

The Court: “In connection with obtaining his citizen¬ 
ship, Fritz von Opel paid”—how much? 

Mr. Burling: Approximately $10,000 in all, two-thirds 
to the community and one-third to the principality. 

Mr. Boland: “In accordance with the naturalization 
laws.” 

Mr. Burling: No, if Your Honor please, it was not. 

The Court: Two-thirds to which? 

Mr. Burling: Two-thirds to the community and one- 
third to the principality. 

The Court: Let me hear what you want, Mr. Boland. 

Mr. Boland: We would like there “in accord with” or 
“pursuant to the naturalization laws,” or however the nat¬ 
uralization laws require payment for acquisition of citi¬ 
zenship. 

Mr. Burling: The Act contemplates some payment. 

Mr. Boland: Payment or purchase price. 

The Court: Then, just say “the naturalization laws of 
Liechtenstein.” 

Mr. Boland: “Require payment.” 

Mr. Burling: Would Your Honor say, “some payment”? 

The Court: “Require some payment.” 

3082 Mr. Boland: “for acquisition of citizenship 
through naturalization.” 

The Court: “acquisition of citizenship by naturali¬ 
zation.” 

Mr. Boland: Yes. 

The Court: All right. 

“ * * • require some payment for acquisition of citizen¬ 
ship by naturalization.” 

Finding No. 8 would then read: 
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"Fritz von OpePs naturalization in Liechtenstein was 
accomplished under a waiver of the usual Liechtenstein- 
ean naturalization laws which provide for extensive! resi¬ 
dence. In connection with obtaining his citizenship, Fritz 
von Opel paid approximately $10,000, two-thirds I to a 
community and one-third to the principality. The Natu¬ 
ralization laws of Liechtenstein require some payjment 
for acquisition of citizenship by naturalization.” 

Now, finding No. 9. I would add at the end of 9: 

"The oath was not prerequisite to naturalization.” j 

Mr. Boland; There is an additional point, Your H<j>nor. 
Section 14, if you will bear with me—it is very short— 
reads: j 

"It is within the jurisdiction of the executive or an au¬ 
thority empowered by him to administer citizenship oath 
after the state citizenship has been granted. The citijzen- 
ship oath has only to be taken by male citizens of 
3083 full age ” 

I am advised that the translation of the words 
"within the jurisdiction” is rather difficult. I do not know 
anything about it except that I am advised by Dr. Kron- 
stein and Dr. Kaufmann, and that there is no question in 
reading the German, that what this means is that ii is 
within the discretion. It is a little short of the word "dis¬ 
cretion,” but there can be no other interpretation than 
that it is really within their jurisdiction to require jthe 
oath, and that is what we have in mind by saying that (the 
record is barren of any request of Fritz von Opel to take 
an oath. 

Mr. Burling: I submit, Your Honor, that we should Not 
now, at this time, start taking any expert testimony asl to 
what the translation is. I am advised just the opposite. 

The Court: I agree with you on that. 
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Mr. Boland: As a matter of fact, the record itself, if 
you read this, may not mean anything other than discre¬ 
tion. 

Mr. Burling: Will Your Honor also consider the sen¬ 
tence which reads: 

“The citizenship oath has only to be taken by male per¬ 
sons of full age”? 

Mr. Boland: That is right. Therefore, it can’t be re¬ 
quired of anyone other than male persons. 

Mr. Burling: I did not know that there was any con¬ 
tention that Fritz von Opel was either a child or a 
3084 woman. 

Mr. Boland: There is not. It is in their discre¬ 
tion to request male persons of full age to take the oath, 
and they cannot require anyone else to take the oath. 

Mr. Burling: I submit the contrary; that the common 
sense, plain, obvious meaning of the first sentence is that 
the person before whom the oath is to be taken is the ex¬ 
ecutive or authority empowered by him. 

The Court: Of course, the simplest thing to do— This 
is in evidence, isn’t it? 

Mr. Boland: Yes, Your Honor. 

The Court: (Continuing) Is to copy it in, then. 

“Under the laws of Liechtenstein, it is within the juris¬ 
diction of the executive or authority empowered by him 
to administer the citizenship oath after the state citizen¬ 
ship has been granted.” 

Do you want this “male” business in there? 

Mr. Burling: I certainly request it. 

Mr. Boland: Yes, I think it would be helpful to us too, 
Your Honor. 

The Court: All right. I will just copy that in bodily. 

What about No. 10? 

Mr. Gallagher: I should like, if I may, to take a few 
minutes’ time on that one. 
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The Court: Let me say this one thing. I have pretty 
well made up my mind. I frankly believe Mr. Hough- 

3085 land’s testimony. 

Mr. Gallagher: Mr. Calvin Houghland, do you 

meant 

The Court: And the boy’s too, as far as that goes. 

Mr. Gallagher: That is Calvin and Mason. 

The Court: I believe both of them in regard to these 
discussions. Contrary to your view, I put a good deal' of 
credence in what both of them said. If there wasn’t finy 
testimony with regard to that, then I might be susceptible 
to the argument. Frankly, gentlemen, I tried hard to keep 
out of these findings a lot of reasons, because they ^re 
not part of the findings, any more than a jury when! it 
passes on facts tells why it reached its conclusions. 

With regard to witnesses as they came on the stand^ I 
wrote in my notes, as they were testifying from time ! to 
time, certain temporizings I thought some of them were 
guilty of and certain good points I thought had been made, 
and this was, frankly, the net result of my views with re¬ 
gard to that situation. 

If there is no testimony to support it, then I will hear 
you on that; but if there was, on the weight of the evi¬ 
dence I do not think there is the remotest chance of my 
changing my mind. 

Mr. Gallagher: Then, I submit, Your Honor, if I mky 
be so bold as to say so, that there is nothing in the record 
to support your finding that “at all relevant times 

3086 Fritz von Opel indicated a continuing sympathy for 
and allegiance to Germany, his native country.” 

There is no statement in the record that would in ahy 
wise bear out Your Honor’s findings. 

There is the statement of Mason Houghland, purportedly 
in August, 1939, with respect to the transchannel callj- 
Your Honor said that this was highly improbable—thht 
took place with his father. That is the only time he says 
anything. 
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The only time Calvin says anything is in the early 
summer of 1940, a year and a half before the United 
States goes into the war. The record reflects that he said, 
as I remember it: 

“I said to von Opel that it might be a very long war 
and the United States might even get into it, and he said 
or replied, ‘No, it will be a short war, and we will win, 
because we have a lot of secret weapons.’” 

That is the way he quoted what he said von Opel said. 
Even reading just that language, you cannot in any wise 
conclude that von Opel’s statement meant the United 
States was going to get into the war. Certainly in 1940 
if a person was for or against Germany, as many Ameri¬ 
cans were, that certainly was not a sin; we were not at 
war at the time. 

The Court: I do not think it is a sin for him to like 
Germany right down to this minute; as a matter 
3087 of fact, I think it is a sin for him not to. I do not 
hold that against him. 

Mr. Gallagher: There were too many hundreds of 
thousands of Germans who came to this country and de¬ 
clared their allegiance. 

When we get down to what this record reflects—and I 
can’t bring this out too strongly, Your Honor, because 
we are going to stress this on other claims—there is only 
one relevant period of time in this whole case. Mr. Burling 
has made a lot of going back to 1931. The only way we had 
to put our case in was, in a sense, to exhibit what their 
defense was, so we could make a coherent story in the 
light of the Supreme Court opinion. But there is no rele¬ 
vant time in this case—none whatsoever—until December 
7, 1941—from then until the date of vesting. 

On December 5 the plaintiff corporation could have been 
loaded with the top members of the Nazi hierarchy—Hitler, 
Goering, Goebbels. Those men could have been the di¬ 
rectors instead of Frankenberg, Meier, and Henggeler. 
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They could have had the top members of the Nazi hier¬ 
archy. They could have come in and sold stock on the 
Swiss Exchange validly and the Swiss could legitimately 
have walked in and bought it on December 6, and we could 
not have touched that property. 

Even though Mr. Burling has tried to say what hap¬ 
pened in 1936,1937,1938, 1939, and 1940, it is mean- 

3088 ingless. You have two statements in this record, and 
they are all you can look to for support in your 

findings. That is Mason Houghland’s statement whjich 
purportedly happened on a transchannel call; and Calvin 
Houghland’s statement as to what he says Fritz said in 
1940 at the time when we were not in the war, even if 
it was said, which, of course, we deny. But even so, j if 
that statement as made, it was made a year and a half 
before any relevant time for the purposes of this casej 
What does the record reflect to the contrary? We have 
the record replete and uncontradicted that Fritz von Opel 
worked constantly with Colonel Charles Mettler of Army 
Intelligence. He lend great aid to our war effort during 
the war years. In 1942 he was assisting materially the 
British war effort. He designed airplane fasteners which 
our Air Force used. He developed a forging process which 
our War Production Board took over. During the time he 
was in internment, the man was consulting with Army Ord¬ 
nance and Army Intelligence. That is completely uncon¬ 
tradicted. If that was not the truth, the defendant would 
have brought Colonel Charles Mettler here. But I will tell 
you why they did not bring him. Not only is it the truth-r¬ 
and we tried to get him up here and asked that he be 
heard—-but in the prior deposition—although this is out 
of the record—it stated— 

Mr. Burling: If we are going to go out of tile 

3089 record, I may say that I was assistant director (if 
the Enemy Alien Control Unit during the war, anid 

I know very well why von Opel was interned. If we are 
allowed to go out of the record— 
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The Court: Of course, I can’t do that 

Mr. Gallagher: I am talking about what the record states. 
The record, uncontradicted, shows that Fritz von Opel ren¬ 
dered valuable aid during our war effort, during the war 
years. He was producing fasteners for the British in our 
war effort in 1940. 

Against that there is the one, single unsupported state¬ 
ment of Calvin Houghland that in the early summer of 
1940 Fritz said, “Germany will win the war in short order.” 
The only thing in this record as to relevant time is from 
December 6 or 7, 1941, to the summer of 1942. 

The Court: Let us see about this. Suppose I made this 
finding: 

“Statements made by Fritz von Opel after 1939, when 
he became a naturalized citizen of Liechtenstein, indicate 
a continued allegiance to and sympathy for Germany.” 

I will stop there. That is what I said on page 10 of my 
opinion. < 

“Statements made by Fritz von Opel after 1939, when 
he became a naturalized citizen of Liechtenstein, 
3090 indicate a continued allegiance to and sympathy for 
Germany.” 

Stop there. 

Mr. Burling: If Your Honor please, there is more in 
the record than the statements. I believe, Your Honor, 
that there is a showing also that in 1939 the fourth largest 
fabricator of aluminum wrote to him saying, “You will do 
a great service for Germany and for the entire German 
war economy if you will tackle the problem of increasing 
bauxite production with all your energy.” 

He replied that he would do so. He replied, “I stand by 
my prior offer,” which was to go to Budapest. Then he 
went to Budapest and was there in November at the time 
that his naturalization in Liechtenstein became complete, 
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and he negotiated a contract for the production of a hun¬ 
dred thousand tons of bauxite. 

The Court: Was that before 1941! 

Mr. Gallagher: Certainly. 

Mr. Burling: The contract was to run. It was negotiated 
in 1939 and entered into in 1940. 

The Court: That would come within this finding. I could 
say, “Statements made and acts performed.” 

Mr. Gallagher: First of all, there were not statements 
made after 1939. The only statement in the record is 
Houghland’s statement as to what Fritz said in 
3091 the early part of 1940. So “statement” would be 
the most you could say. 

Mr. Burling: He made several statements in the course 
of that conversation. He made the statement that he was 
pleased at the great German military successes; he made 
the statement that it would be a short war, “which we ajre 
going to win.” He said he was gratified that he had con¬ 
tributed to the German success by inventing rockets. 

The Court: You won’t have any trouble with that. If 
the Court of Appeals finds that there is only one state¬ 
ment in that one conversation, why, it can take care of 
that all right. I think I ought to say, however, “Statements 
made and acts performed after 1939, when he became a 
naturalized citizen of Liechtenstein, and before the oijt- 
break of war with the United States.” 

Mr. Gallagher: All right; put that in. 

The Court: I am trying to be fair to you, because thete 
was no evidence that it was. I am substituting for No. 10: 

“Statements made and acts performed after 1939, when 
Fritz von Opel became a naturalized citizen of Liechten¬ 
stein, and before the outbreak of the war with the United 
States, indicated a continued allegiance to and sympathy 
for Germany.” 

Mr. Gallagher: I do not see what acts Your Honor is 
talking about. 
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The Court: What he talked about on the bauxite. 

3092 That was before the war with the United States. 

This just deals with the Liechtenstein situation. 

Mr. Gallagher: How are you going to revise it! 

The Court: “Statements made and acts performed by 
Fritz von Opel after 1939, when he became a naturalized 
citizen of Liechtenstein, and before the outbreak of the 
war with the United States, indicated a continued allegi¬ 
ance to and sympathy for Germany.” 

Mr. Gallagher: Continued allegiance and sympathy to 
Germany when! 

The Court: For that period. 

Mr. Gallagher: Would you add that on: “existing during 
that period”! 

The Court: I think this is plain enough. It indicates con¬ 
tinued sympathy. 

Mr. Gallagher: During that period. That is all the rec¬ 
ord does reflect, Your Honor. 

The Court: It indicates continued sympathy to Germany. 
It just does not say how long it continued. 

Mr. Gallagher: But there is nothing in the record con¬ 
trary to the aid he gave our Government. 

Mr. Burling: If Your Honor please, there is no testi¬ 
mony except Fritz von Opel’s, whom you obviously did 
not believe. 

Mr. Gallagher: Which could have been contra- 

3093 dieted if you had wanted to bring Mettler. 

The Court: Gentlemen, I think this covers it, 
really. His statements indicated an allegiance to and sym¬ 
pathy for Germany. Anything I would say there would 
not be intelligent beyond that statement right there. We 
are talking about that time. 

“Statements made and acts performed by Fritz von 
Opel after 1939, when he became a naturalized citizen of 
Germany”— 

Mr. Gallagher: “of Liechtenstein.” 
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The Court: Just say: “between the time in 1939, 
he became a naturalized citizen of”— 

Mr. Gallagher: “Liechtenstein.” 

The Court: I mean of Liechtenstein. (Continued) 
before the outbreak of war with the United States, 
cated a continued allegiance to and sympathy for 
many.” 

Mr. Gallagher: Look at your opinion, then, again, 
Honor, on page 10, where you pointed out to me 
next sentence: 


when 


“ajnd 

infli- 

G?r- 

Yotir 

that 


« • • « 


in technical form Fritz von Opel is a citizen of 
a neutral country, but I find beyond doubt his fealty 'at 
all times has been to his native country of Germany.” 

The Court: I am going to consider amending this opi¬ 
nion in that regard. I made a note of that. I will 
3094 give some thought to that. 

Mr. Burling: I think that the record would justify 
Your Honor in making a finding in language—I do not 
ask for it; I am seeking to avoid having the opinion re¬ 
written— 

The Court: I was not going to rewrite it. The only thii^g 
I was thinking about doing was, in the light of these 
amendments and discussions, by way of a supplementary 
memorandum. I might say that the written opinion 
rendered in the case has been amended by striking out 
so and so. If you want me to leave it in and have sonie 
reason, I shall be glad to hear you. 

Mr. Burling: Yes. I think the record does justify a 
finding that at all times—the record starts off with his 
prominence in Germany—it warrants a finding that 
purpose in staying outside of Germany was definitely 
hold the money outside of the Foreign Exchange ControL, 
his close association with his father and his father’s asso¬ 
ciation with the Nazi Party; his statement to Hougland— 
Mason Houghland—about the Polish war and what “we” 
are going to do; his statement as to how he had bought 
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a Liechtenstein passport to fool the British; his extensive 
statement in Nashville in the spring of 1940; his statement 
in 1941, when— 

The Court: When was that passport incident! I remem¬ 
ber that I had that in mind, 

Mr. Burling: In the spring of 1940, in Mason 

3095 Houghland’s house. But Calvin Houghland testified 
to it. 

The Court: Yes. 

Mr. Burling: Then, in January, 1941, Your Honor will 
recall, Mason Houghland said to him, “You should not 
have those navigational maps. If we go to war, and you 
are a German, and you get caught with those in your pos¬ 
session, they will get you in trouble.” 

He did not deny in any way that he was a German. 

Then, the record goes on to show that he was interned 
by the Attorney General as a potentially dangerous alien 
enemy all during the war. He was not released until after 
hostilities were over. The only evidence to contradict that 
is his own statement as to how helpful he was; and I 
submit that the best evidence of that is that after he pur¬ 
portedly and allegedly helped the services, he remained in 
internment right up to the end. 

I submit also the inference is warranted from his deal 
with Colonel Mettler, in that he was to stay in Miami, 
Florida, under much pleasanter conditions of detention than 
the camp to which he was sent. 

Mr. Gallagher: I might say that you have been talking 
about the opinion when we were talking about the finding. 
How is the language going to read as to finding No. 10, 
because I have one further remark to make, if I may! 

The Court: “Statements made and acts performed 

3096 by Fritz von Opel between the time in 1939, when 
he became a naturalized citizen of Liechtenstein, 

and before the outbreak of the war with the United States, 
indicated a continued allegiance to and sympathy for Ger¬ 
many.” 
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It is limited to that period. 

-Air. Gallagher: Your Honor, with respect to that, with 
the word “allegiance” we take considerable serious is^ue. 
if you are going to amend the finding to the effect that he 
still had continued allegiance to Germany, then we would 
have to move to re-open and take testimony in that regard. 
This was not in issue at any time during the course of this 
proceeding. 

The Court: What I was talking about—“allegiance”! is 
almost synonymous with “sympathy.” 

Mr. Gallagher: If you strike the work “allegiance,” we 
have no objection. 

The Court: That is all right. Is there any reason v^hy 
it should not be stricken! 

Mr. Burling: 1 think Your Honor weakens the point 
very greatly. I think “allegiance” is a stronger word. T}he 
man was born a German. He was a very prominent persbn 
in Germany. For personal and financial reasons he g<jes 
outside of Germany but keeps coming back. His visits 
totaled three a year. There is all this evidence of bropd 
Nazi sympathy. 

Mr. Gallagher: My friend must have known that that wjas 
in the case, because he kept talking about it and 
3097 kept examining him on his father’s Nazi activities. 

One of our main contentions, if Your Honor will 
remember—the last line there—related to the citizenship. 

The Court: Frankly, I do not know whether or not tjtie 
word “allegiance” is misleading. What I really meant was 
that it indicated a continued interest in the welfare— 

Mr. Gallagher: That is what I mean. 

The Court: I do not want to force a technical term on 
them in that regard. I do not mean to find that failure to 
take an oath of allegiance was fatal to his citizenship. Whht 
T am trying to get at is his leaning that way. 

Mr. Burling: May I suggest that the word “limited” be 
substituted! 
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Mr. Gallagher: No, Yonr Honor. Crittenden, their wit¬ 
ness, testified on the stand that von Opel deplored what the 
Nazis had been doing around Berlin. That is in the record, 
page 1913. 

Mr. Burling: The character of that deploring was that 
the buildings were shabby and that they had cut down trees 
on the Unter den Linden. 

Mr. Gallagher: He is still criticizing the Nazis. 

Mr. Burling: That is bitter criticism of one’s govern¬ 
ment! 

Mr. Gallagher: He was never in Germany— 

Mr. Burling: I have heard people criticize the 
3098 present Administration— 

The Court: This is what I have decided to do. 
Findings of fact, when you deal with submitted, formal 
findings of fact, really are on the inclinations you have. 
Inferences drawn from them in the opinion do not make 
additional findings, as I understand it. In other words, if 
they are inconsistent with them, then they should be 
stricken; but if they are consistent with the findings, they 
can very readily remain. So I think I will make that change, 
but I believe I will let that opinion stay as it is. 

In other words, I have the feeling that Fritz von Opel 
continued to like Germany, and I just don’t know how to get 
away from it. If that does not follow from the testimony or 
from this finding I have made here, then you are entitled 
to argue that that is illogical and unreasonable. The only 
proposition is this: Mr. Burling’s attempt, as I understood 
it throughout this trial, was to indicate that Fritz von 
Opel, at least to a large extent, had maintained a very 
great interest in the affairs of Germany. He went so far 
as to say that this Liechtenstein citizenship was a com¬ 
pletely bogus affair, although he said it was accomplished, 
and he made a whole lot of point about the lack of allegi¬ 
ance. He was pointing that up. Of course, I would have 
taken your testimony on it if you had offered it. 
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Mr. Gallagher: If you are still going to use the 

3099 word “allegiance”— 

The Court: I have stricken that out. I have changed 
it this way, now: 

“Statements made and acts performed by Fritz von ppel 
between the time in 1939 when he became a naturalized 
citizen of Liechtenstein and 1941, when war was declared 
with the United States, indicate a continued interest ii^ the 
welfare of and sympathy for Germany.” 

The point I was talking about is that I do not see 
use in amending my opinion on it 

Mr. Gallagher: The finding would govern rather 
the language of the opinion, is my understanding! 

The Court: Unless the language of the opinion is 
sistent with the finding. The language of the opinion 
stay; but if it is inconsistent with the finding, 

Court of Appeals will just say I went too far on it. 
not want to begin amending this unless it is plainly 
sistent. That was the point that you made on page 8. 

Mr. Gallagher: You said on page 10: 

“ * • # but I find beyond doubt his fealty at all 
times # # • ” 

Mr. Burling: So it is. 

Mr. Gallagher: There is in the record to support that 
statement, Your Honor, I submit— 

The Court: Well, I do not think background would 

3100 be evidence of it. I do not think it is evidence. 

Mr. Gallagher: His background certainly wf>uld 
not indicate his fealty for Germany. 

The Court: I will give it a little more thought. I have 
got the point of both of you. 

Mr. Gallagher: All right, Your Honor. The next one is 
finding No. 18. 

Mr. Boland: Your Honor, the only point we have in find- 




1690 


ing No. 18 is the possibility for us that perhaps this find¬ 
ing might exclude the fact that full title to the shares had 
been passed to Fritz in the case. Our amended finding is 
designed to take care of that one part only. You see, the 
words “intended to be a gift of part interest” might lead 
one to conclude he had not gotten full title. If there is a 
finding to the effect that he did get full title to the stock, 
that is the only change we have. 

Mr. Burling: I have no objection to that part of the 
amendment which works that change—the second sentence 
of the proposed finding. But I believe the remainder of 
that proposed finding anticipates finding No. 32 and merely 
confuses that point. 

Mr. Boland: I have no objection to the addition: 

“Legal title passed to Fritz von Opel.” 

The Court: “Legal title to the von Opel shares passed 
to Fritz von Opel by the agreement.” 

3101 Mr. Boland: “Legal title to the 600 Opel shares 
passed to Fritz von Opel.” 

The Court: What is the date of the agreement? 

Mr. Boland: October 5, 1931, Your Honor. 

We thought it well to add as a finding that which you 
stated in your opinion at page 6 and have added an ad¬ 
ditional sentence: 

“The purpose of the gift was to provide for payment in 
the form of gold or American currency on the sale of 
the Opel stock and to make financial provision for Fritz 
von Opel.” 

The Court: You have no objection to that, have you? 

Mr. Burling: No, if I understand it correctly. 

The Court: All right. 

Mr. Gallagher: The next suggested change, Your Honor, 
is finding 29. Your finding as it now reads is: 

“The record is bare of any evidence of who voted the 
shares of Transdanubia Bauxit, A. G. from 1940 through 
1945, inclusive.” 
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Our suggested finding is: 

“After December 6, 1941, the shares of Transdantjbia 
Bauxit, A. G. were retained by the plaintiff corporation 
in its safe and were not voted from that time on.” 

In support of that suggested change, we refer to the 
record, pages 2269, 2271, and 2320, the testimony 

3102 of Eugen Meier, President of the Korporatioi}. 

The Court: Is there any objection? 

Mr. Burling: Oh, yes, there certainly is, Your Hoi^or. 
The record is bare; Your Honor’s finding is correct.| 
Mr. Gallagher: The record references are at page 22|69. 
Mr. Burling is questioning. He says: 

“At any rate, you do not deny that Transdanubia Bauxit 
was wholly owned by Uebersee at all times after Decem¬ 
ber 6, 1941?” 

“Answer: I believe yes, but there was nothing we coyld 
do about it, because nobody would have bought these shares 
from us. If we would have sold the shares, we would have 
to sell them to persons within the German territory— 
that is, enemy territory. Thus we kept the shares in ilhe 
safe and we did not do anything about them.” 

That is one statement of his. 

The Court: That has to do with disposing of them. }3e 
is talking about voting. 

Mr. Gallagher: He said they did nothing about the^n. 
The next reference is at page 2271: 

“Question: You not only did not sell it; you watched 
over and supervised the investment; isn’t that true?” 
“The Witness: It was there and we did not sell. It was 
there and it stayed there, and we kept it there 

3103 until the postwar period, and there it is now. 

“May I ask a question: What should I haVe 

done?” 
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The next reference is at page 2320: 

“Question: Well, didn’t you take any action with re¬ 
spect to voting that stock for all those years?” 

“Mr. Gallagher: State the years. Will you give them 
again?” 

“Mr. Burling: 1941 through 1945, inclusive.” 

“The Witness: I stated the matter this morning. I did 
not do anything.” 

Mr. Burling: “I did not.” 

Mr. Gallagher: That is right. You yourself in ques¬ 
tioning Mr. Meier referred to him as being chief officer 
and the man who took over all duties of the corporation 
after Frankenberg had departed. 

The Court: The record is bare of any evidence whether 
the shares, and so forth, were voted; and if so, who voted 
them. That will do it. 

Mr. Gallagher: We suggest, Your Honor, that the record 
would not support that finding. 

Mr. Burling: The record is absolutely bare as to whether 
Henggeler did or did not vote the shares. 

Mr. Gallagher: You mean Meier? 

Mr. Burling: Henggeler. I agree with you that Meier 
said no, but Meier did not vote the shares. But 
3104 one of the three may have. 

The Court: What is the matter with this: 

“The record is bare of any evidence as to whether the 
shares of Transdanubia from 1945, inclusive, were voted; 
or if so, who voted them”? 

What is wrong with that? We just do not know whether 
they were voted; or if they were, who did it. I think that 
is all right. I will run along with that, unless you find 
some very strong objection to it, because that is what the 
record is, I am sure. 

Now, I think finding No. 30 is next. 

Mr. Gallagher: Our suggested finding there is: 
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“While attempts were made prior to December 7, 1941, 
to sell or lease the Transdanubia Bauxit properties, no 
attempt was made after December, 1941. However,! no 
control was exercised by the plaintiff corporation over its 
subsidiary corporation after December, 1941. Nor, at any 
time, did plaintiff corporation ever receive any income 
from Transdanubia Bauxit, A. G.” 

I think the record is quite clear on that. We have in 
the record, at pages 1496 and 1502, Plaintiff’s Exhibits 
70, 71, 72, and 73, which were cables back and forth, as 
you will recollect, and the letter, Plaintiff’s Exhibit 70, 
from von Opel, instructing them to sell it or lease it. 

The Court: Let me suggest that we change find- 
3105 ing No. 30 to read: i 

“After December 7, 1941, plaintiff corporation 
never took any affirmative steps to sever its relations.” 

Now, Mr. Burling, what about this “no control”? 

Mr. Burling: That is the point I argued at such great 
length. 

The Court: You mean there is no evidence? 

Mr. Burling: I submit it is proper for Your Honor to 
make a finding that there is no evidence, because the 
burden of proof is to show non-controL 

The Court: That is what I was going to say. Is there 
no evidence one way or the other on it? 

Mr. Burling: Meier testified that he personally did not 
do anything about it. The books were first in Henggeler’s 
and then in Gaeng’s custody; and the record is bare asjto 
what they did about it. 

Mr. Gallagher: Meier was the president of the corpora¬ 
tion, as you recollect, Your Honor. He was the one, s^>le 
member of the board of administrators who at all tinges 
was a member, Henggeler having resigned in 1942, and 
Gaend having taken his place. He is the man whom Mr. 
Burling repeatedly in the record calls the chief officer'for 
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the corporation after Frankenberg’s departure for the 
United States in 1940! 

The Court: How can I say there is no control! 

Mr. Gallagher: His statement is that 44 we did ab- 

3106 solutely nothing”—never contacted them, never got 
in touch with them, never did anything about it The 

record is replete with statements in that respect. 

Mr. Burling: The record shows that whatever was done, 
the handling of the guarantee was handled by Henggeler. 
Meier was off somewhere else and did not have the books. 
I could not find out when he had last even seen the books. 

Our position is—and I am sure Your Honor recalls— 
that there is absolute failure of proof to show what hap¬ 
pened to Transdanubia after December 7, 1941, except for 
Henggeler’s activities in connection with the guarantee. 
There is no evidence except that Meier did not do it and 
Frankenberg did not do it, but the remaining director knew 
who had the books and may or may not have voted the 
stock and communicated with the directors, and so on. 

Mr. Gallagher: The books of the corporation reflect that 
the investment was written off. 

The Court: Frankly, a study of the testimony in that 
regard left me very much undecided about this proposition. 
My recollection of it was very general on it. I do not think 
that that would justify, in the absence of more authoritative 
evidence, my making a finding one way or the other about 
the control. I think I will let finding No. 30 stand with that 
amendment: 

“After December 7, 1941, the plaintiff corporation 

3107 never took any affirmative steps.” 

Isn’t that finding of the evidence in No. 31 right! 
Mr. Gallagher: No. 

The Court: I know you objected to some testimony there. 
Mr. Gallagher: You have the finding there: 
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“and during this period Transdanubia Bauxit, A. G. 
shipped bauxite to Germany.” 

There is only one exhibit, which you will recollect We 
objected to, in this record, Defendant’s Exhibit 90, a 
letter dated February, 1942. That letter reflects bauxite 
shipments in October, November, and December, 1941. 
It reflects approximately 1,600 tons of bauxite in October, 
approximately 1,100 tons of bauxite in November, and 
approximately 600 tons of bauxite in December. 

Hungary and the United States were not in a state of 
war until December 13. 

That is the only thing in the entire record which in any 
wise would indicate any shipments of bauxite to Germany 
or elsewhere. We submit that with that showing of a 
falling off of from 16 to 11 to 6, with a declaration of 
war taking place on December 13, it would be just as 
reasonable to conclude, if not more so, that no further 
shipments were made or that they ceased with the dec¬ 
laration of war. There is not one other line of evidence 
in this record about shipments during the Var 
3108 period. I 

The Court: Why don’t we say, “During the 
months of—” 

Mr. Burling: May I object? I do not agree at all yrith 
the statement of the evidence. 

Mr. Gallagher: All right; take it and look at it. 1 

Mr. Burling: In the first place, there is additional evi¬ 
dence besides this letter that showed a shipment and 
gave the total quantity shipped. 

Mr. Gallagher: What is the exhibit number? 

Mr. Burling: Defendant’s Exhibit 90. 

Mr. Gallagher: That is what I am speaking of,I the 
letter of February, 1942. That is the only one in the 
record. All the others were withdrawn by Mr. Bulling 
himself. ■ | 

Mr. Burling: I find I am wrong on the subject of this 
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particular letter. However, I will address myself to the 
contract. Your Honor will recall that Fritz von Opel 
negotiated a contract to ship bauxite to Giulini Brothers 
in Germany, and the contract called for shipments in 1940 
and 1941 and a shipment of 40,000 tons in 1942. There 
was a showing that there were shipments made in Octo¬ 
ber, November, and December under that contract of 1941, 
the contract to run all through 1942, and no showing 
whatever of cessation. I believe the record does support 
the finding that there was shipment of bauxite during 
the war. 

Mr. Gallagher: But no showing that this contract was 
in any way complied with. 

3109 The Court: You had Fritz von OpePs efforts to 
speed it up, and then you had this letter of Febru¬ 
ary 4, 1942, which evidently dealt with shipments in 
October, November, and December in 1941. Did you have 
any after that! 

Mr. Gallagher: Nothing. 

Mr. Burling: Nothing except the fact that the contract 
which von Opel negotiated called for shipments in 1942. 

The Court: Yes, but that would not indicate shipments 
in there. You have already said there was nothing done 
to stop it. He is just saying here that during October, 
November, and December, 1941, they shipped bauxite. 

Mr. Burling: Would Your Honor also find that there 
was a contract to ship bauxite during 1942 and that the 
record is bare of any evidence that that contract was 
terminated! 

Mr. Gallagher: Then, I would have to request also the 
making of a finding so that the findings themselves re¬ 
flect what our exhibits 70 through 73 indicate: that Fritz 
von Opel gave instructions to sell or lease the mines in 
the spring of 1941 and refused to advance any further 
payments to the corporation, although requested on many 
occasions by them to advance for mining operations. That 
is right in the testimony here. Those exhibits are in with¬ 
out objection. 
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Mr. Burling: I agree that there are exhibits in. They 
state that Fritz von Opel suggested leasing. 

The Court: What do you say about the contract? 

3110 Mr. Burling: I say the contract called for ship¬ 
ment of 40,000 tons of bauxite to Germany in 19^2. 

The Court: By contract executed when? 

Mr. Burling: March, 1940. 

The Court: By Transdanubia? 

Mr. Burling: And Giulini Brothers. 

The Court: Transdanubia agreed? ' 

Mr. Burling: Transdanubia agreed by contract. 

The Court: Transdanubia agreed to ship bauxite to 
Germany until when? 

Mr. Burling: Until the end of 1942. 

Mr. Gallagher: With respect to the exhibits—I will 
show them to you so that you can refresh your recollec¬ 
tion—they were the letters where they are asking for 
further money, and von Opel cables thereafter refusing 
to give it to them and telling them to try to lease or sell 
the mines. 

I should like a finding to the effect that Fritz von Op< 
refused to advance any funds to Transdanubia after 
March, 1941, for furthering the operations of the mine 
and gave instructions to the corporation to endeavor to 
sell or lease the mine. 

Mr. Burling: He did not give instructions, if Yoijr 
Honor please; he suggested in the alternative. 

Mr. Gallagher: All right; change it to that—“sug¬ 
gested.” 

3111 The Court: Bring that in at 2 o’clock. 

Mr. Gallagher: All right; I will write it up. That 
is finding No. 31, Your Honor. We will rewrite it during 
the recess. 

The Court: Now, finding No. 32. 

Mr. Boland: Finding No. 32 is very simple. 



1698 


The Court: The only thing yon want is “dividends” sub- 
stituted for the word “interest”? 

Mr. Boland: Yes, Yonr Honor. 

The Conrt: Is there any objection to that? 

Mr. Boland: Actually, to quote the gift agreement 
verbally, it is “dividends and interest of the gift.” 

The Court: “80 percent of the dividends and interest.” 

Is there any objection to that? 

Mr. Burling: We have no objection to that change. I 
should like to point out in general that the usufructuary 
interest was reserved—that is, the in rem interest was 
reserved—in all, not 80 percent The testimony is that 
there was an in personam right— 

The Court: That is covered somewhere else. 

Mr. Burling: I do not think it is material. 

The Court: You can leave out “intended” and say “agreed 
to have.” 

“It was agreed that Wilhelm and Marta should have.” 

Mr. Boland: All right. 

3112 Mr. Burling: I do not think it was, if Your Honor 
please. My own position is, if you will recall, that 
Miss Schoch testified that the legal situation would be that 
the usufruct to the income was 100 percent to the parents, 
except to an in personam right which Fritz had to 20 per¬ 
cent 

The Court: The only thing I am trying to get at is this: 
I can say: 

“A usufruct interest was established in their favor”— 
period. I would stop right there. That is all I was trying 
to get at in that point. Then I could define it later. 

Mr. Boland: That is all right. 

The Court: Since we cover that later, why don’t we stop 
right there? 

Mr. Burling: Yes, Your Honor. 

The Court: Now, finding No. 36. 
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Mr. Boland: I would say the finding of the Court may be 
subject to an ambiguous interpretation. What we are do¬ 
ing is to limit what we think the Court had in mind. 

“A person having a claim for the creation of a usufruct.” 

Mr. Burling: I object to it if it also means striking 
what Your Honor has written. Actually, if the ol 
propositions of law are correct— 

Mr. Boland: The only thought we had in mind, if Mr. 
Burling would bear with me, is that the finding is] so 
3113 broad it may also include the fact that after the 
usufruct was established and sale had been made to 
bona fide purchasers—whether or not it could still follow 
the proceeds. As I understand the law, the right of a per¬ 
son having a usufruct is to trace the assets from the gift 
in order to establish a usufruct and its results—in other 
words, the corpus of the res. 

Mr. Burling: I don’t understand the elements of what 
my friend is saying. I have no objection to his proposed 
language if Your Honor will add it rather than substitute 
it. 

Mr. Boland: As long as you put “i.e.” 

The Court: That it is limited to the original! 

Mr. Burling: I think my friend is confused as to the 
law. The record does not tell us when Fritz gave the key 
to Frankenberg which created or brought into being an in 
rem right. I do not know whether, in other words, Wil¬ 
helm and Marta von Opel were usufructuaries following 
the proceeds of the gift into Uebersee or whether they wejre 
persons having an in personam right of usufruct at the 
time that the agency was created, in which case they follow 
through a different path. 

I submit that both propositions of law are correct and 
that one or the other is applicable, depending upon wh^n 
the key was handed to Frankenberg. Therefore, the 
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plest thing is to find both, since there is no dispute as 

3114 to the correctness of both. 

The Court: Is there any question about whether 
it applies to a double transfer! Could you say “from any 
proceeds from the sale*! 

Mr. Burling: He did sell it to one person, and then they 
sold those securities and obtained still others. 

Mr. Boland: No question of transfer; you could trace 
right through. 

The Court: Then, your word “originally” might mislead 
there. 

Mr. Boland: We used that word “originally” merely to 
connote the idea of transfer from one end to another, 
right through, so that you could establish usufruct at the 
time. 

The Court: Cut out “originally” and then you are all 
right, “property covered by the claim.” What is the diffi¬ 
culty about both going in! I don’t know what we are try¬ 
ing to get 

Mr. Boland: The only thought I have in mind is the 
right of the person who claims establishment of usufruct 
to trace the proceeds before he establishes; but after it has 
been established, and particularly here, where you are 
dealing with bearer shares, the law is not such that it may 
be traced after it has been established. He has a personal 
claim against the individual; but query: as to whether the 
law is so dear as to how he may trace assets after¬ 
ward. 

3115 The Court: I don’t remember any testimony on 
that 

Mr. Boland: I suppose probably it is academic. 

Mr. Burling: I think it is. 

Mr. Boland: Dr. Kronstein seemed to think it was very 
important 

Mr. Burling: I am perfectly willing that my friend’s 
language be added. 
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if 


The Court: Let us add that, then, and make both sides 
happy. 

Mr. Boland: If you are going to add that, I would pre¬ 
fer to withdraw ours and leave yours unchanged. 

Mr. Burling: I haven’t any objection to that eitheij 
Your Honor please. 

The Court: All right. 

Mr. Gallagher: Your Honor, I would like to take uij at 
this point, rather than discuss findings 39 through 45, even 
though we do make some suggested changes in the tentative 
findings in accordance with your view on it—I would like 
at this time to bring to Your Honor’s attention what to 
us is a very important point, and one in which we feel that 
the Court has inadvertently run into serious error. I men¬ 
tion that and would like to raise it with you at this time so 
that the question is not raised for the first time in the 
Court of Appeals. 

You will recollect that the testimony of the ex- 
3116 perts, both for the Government and for the plaintiff, 
with respect to the establishment of usufruct was 
that copossession is a sine qua non. Until you have copos¬ 
session, you don’t have usufruct established as a right in 
rem. Your Honor is quite cognizant of that fact, as evi¬ 
denced by your opinion and your findings, and in finding 
that the delivery of the key to Frankenberg constituted 
valid delivery and established a usufruct in rem. You 
state under one theory of German law voting rights go 
with the usufruct, but the res had taint, and hence the 
corporation is tainted. 

Following out this understanding of the German law 
and the testimony of the experts both for the Govern¬ 
ment and the plaintiff, unless you have copossession or 
possession in your own hands or in the hands of your 
agent, you do not have a usufruct in rem. If you do n<j>t 
have a usufruct in rem, you are back to a usufruct in per¬ 
sonam. You are where you have to again demand estalj>- 
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lishment of asnfruct before even under that one theory 
of German law there wonld be any voting rights, hence 
control, hence taint. The record is qnite clear. Mr. Burling 
throughout the record and in his cross examination evi¬ 
denced no question about it I am not discussing the sale 
of the shares in 1936. I am not taking issue with Mr. Burl¬ 
ing whether it was, as we contend, a valid sale or tax 
evasion or sham sale. Let us say for the sake of this argu¬ 
ment that I make no objection to what it would be 
3117 called. But the simple fact is, as you have found the 
record in your findings up to this point You found 
that sometime between 1932 and 1934 the key was given 
to Frankenberg, and that gave possession to the usu¬ 
fructuary’s agent An in rem right was established, and 
under at least one theory of German law you had voting 
rights. 

Frankenberg has the key to that safe. The record clear¬ 
ly reflects that in 1936 those shares came out of that safe. 
They could come out only with the consent of the usu¬ 
fructuary’s agent, Frankenberg, following your theory. 
They in turn were delivered to the Schweizerische Bank- 
gesellschaft, as reflected by Plaintiff’s Exhibit 78, for the 
account of Frima, which is Fritz—and there is no question 
raised in this case that Frima and Fritz are synonymous. 
Regardless of what kind of sale you call it, Frankenberg 
does not have his hands on those shares any longer, and 
they are bearer shares. 

Mr. Burling in his summation went on to describe the 
fact that this was a bogus sale; that while those people 
were getting something von Opel retained the voting 
rights to those shares in the Schweizerische Bankgesell- 
schaft physically. 

Mr. Burling: The Bank in Baden. 

Mr. Gallagher: I stand corrected on the bank. They 
are in the hands of another bank which is holding them on 
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behalf of 16 Swiss purchasers. And does the record 

3118 reflect that! They stayed over there all during ihe 
remaining ’30s. Frankenberg comes to the United 

States in 1940. He is over here all during the so-< 
relevant times. “Relevant times,” as I again want to st] 
to Your Honor, is simply from December 7, 1941, to 
date of vesting. That is our relevant time. No other 
is relevant; just those six or seven months. During those 
six or seven months Frankenberg is in the United States. 

Frankenberg is in the United States all during 1 
But the record also stands uncontradicted that in Novem¬ 
ber, 1941, the shares are repurchased. By whom! By 
Frima, which is Fritz von OpeL 
From November, 1941, to adopt Mr. Burling’s argu¬ 
ment of continuendo—we now use continuendo ourselves 
—from November, 1941, they are on deposit in the b 
in Switzerland in the account of Frima, but not in Fr 
enberg’s possession. 

The record is not too clear on the German or Swiss lata 
with respect to how important that copossession is, other 
than the statement that copossession is a sine qua non. 

We have discussed this at great length with Dr. Kaut- 
mann and Dr. Kronstein, and we will ask Your Honor to 
permit us, in the light of that record on bearer shares, 
and who votes those shares—only the person that has g<jt 
possession—and without voting power—even fol- 

3119 lowing out your opinion, from November, 1941, 
without having voting power in anybody other than 

Fritz—we say it is in Fritz; it is in nobody else. We have 
no control, even following your discussion of taint. So 
for that reason we would request the Court to permit us 
to re-open just for a sufficient length of time to take ad¬ 
ditional testimony from both Dr. Kronstein and Dr. KaufL 
mann as to the laws of both Germany and Switzerland as 
to who votes bearer shares and as to what, secondly, bej- 
cause it is the most important question in the contro 
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feature, following your opinion, what happens to a usu¬ 
fruct in rem when possession is given up by the usufructu¬ 
ary or his agent. That is a secondary consideration. The 
other is the important part for purposes of this case or for 
the purpose of appeal or for Your Honor’s decision in this 
case. But Plaintiffs Exhibits 78, 79, and 80 show the rec¬ 
ord to be completely uncontradicted that from November, 
1941, onward, and particularly during our relevant time 
from the outbreak of war until the date of vesting, these 
shares were held in the bank in Switzerland for the account 
of Frima, and Frankenberg has no possession. There¬ 
fore, any control features rest with Fritz von Opel. 

For that reason I would like to re-open and take ad¬ 
ditional testimony from Dr. Kronstein and Dr. Kauf- 
mann in corroboration of the statement I have just made 
to you with respect to Swiss and German law, that 
3120 the holder who physically has the possession, or the 
one for whose account are being held the bearer 
shares in Switzerland is the one who has the right to vote 
them. 

The Court: Gentlemen, I think it would be a very serious 
mistake at this time to take additional testimony. It 
would start here a precedent that would be very, very 
serious. If I took your witnesses, I would have to take 
Mr. Barling’s; and after having written an opinion and 
made findings of fact, if I let you come in on some other 
phase of it at this late hour, I am sure I would commit 
reversable error beyond any question. It would not be 
in the exercise of sound discretion. I think it would set 
a terrible precedent. 

I frankly think, in my own judgment with regard to 
that whole matter, that that type of possession you are 
talking about is not what I would call possession. It is a 
power or custody proposition, unless there is something 
in this record that shows a passing out of the shares with¬ 
out any intent on the part of the beneficiary of the usu- 
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frust to give up his interest in it would constitute a divest 
of his interest. Unless you could establish that— 

Mr. Gallagher: The experts would testify, Your Hoijior, 
and we would not contend that the usufructuary has giyen 
up his interest. We merely submit he would be in posses¬ 
sion in personam, which was before it became in rem. 

3121 The Court: Suppose I own a watch or I own an 
interest in some shares of stock. I say to you, “Hpre 

are bearer shares. You go out and get out of some taxes if 
you can, because I am going to keep my interest in this 
thing. I am going to control it ten years from now.” 

You say, “That is all right. I just want to go up there to 
have a transaction and get out of some taxes.” 

If I do that, I don’t believe there could be any law to divest 
that interest. 

Mr. Gallagher: I think Mr. Boland can clarify you on this 
phase. 

Mr. Burling: May I speak for a moment? 

The Court: Yes. 

Mr. Burling: The matter can be solved very simply with¬ 
out any reference to German law. Plaintiff’s Exhibit 80 
shows that the shares on November 4,1941, were delivered 
to Adler and Company. Adler and Company is the bank of 
Frankenberg. He has also been a director of the bank from 
1931 to date and at various times has been managing 
director. 

The record is bare of any evidence that the shares were 
ever taken out of Adler and Company from 1941 to this 
minute. So Frankenberg did have possession during what 
Mr. Clark says is relevant time. 

The Court: I have to find the facts that are here. Of 
course I will do that. If there is any correction of 

3122 findings of fact, that is all right. But I think re¬ 
opening of the testimony would establish a very bad 

precedent. I shall be glad to straighten out any mistake I 
have made in the proposed findings, but I could not, if there 
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is any opposition to it, receive any testimony that the mere 
handing over of custody to shares of stock with intention to 
keep interest in it would take away interest in the rem. I 
just can’t understand it. 

Mr. Gallagher: It would put you in a position where you 
could demand reconveyance. 

Mr. Burling: I am compelled to object to it. I should 
like to state my formal grounds. 

The first ground is that it is not the law, that an expert 
would testify to, that once the in rem right is created, a 
usufruct is created. That is all the possession you have to 
have. 

The Court: Until there comes a time that with your con¬ 
sent your interest is divested. 

Mr. Burling: That is right With physical possession of 
the bearer shares, it is not necessary to maintain an in rem 
usufruct. 

The Court: If he used it without giving up his interest. 
That is the point. You have to give up your interest in the 
rem. 

Mr. Burling: Second, the evidence is that the shares 
3123 remained at all times subject to the control of 
Frankenberg. Frankenberg arranged this scheme— 
this tax-evasion scheme—and it ran through Adler and 
Company. The shares, I agree, were physically the cus¬ 
todial account of a bank; but before Frima could get them 
back they had to pass through Adler and Company. When 
the transaction was reversed in 1941, the shares physically 
went back to Adler and Company. 

Mr. Boland: Mr. Burling has mentioned what he thinks 
the law is; I think I ought to be permitted to mention what 
we think the law is. 

The Court: State what you expect to prove. 

Mr. Boland: I think all the experts are in agreement, in¬ 
cluding Dr. Holstein, from the University of Frankfort. 
They all state, with respect to bearer shares, that the voting 
right, which is the main element of control, is lost when 
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possession is gone, even though usufruct has been estab¬ 
lished. 

Under the terms of this agreement with the 16 Swiss 
bankers, as I understand it, Fritz had the right to buy jthe 
shares back at the purchase price paid to him. However, 
Fritz also had the opportunity, if he did not buy them b&ck 
—and if he did not buy them back, the shares became the 
property of Fritz’ bankers—but notwithstanding the fact 
they were bearer shares, the only way you can establish a 
right in rem is through possession. Once bearer shares are 
gone, the voting rights go with the bearer shares. 

3124 Under the agreement, it is true that Fritz von 
Opel retained the right to vote them himself. So we 

have a factual situation of Fritz having taken these shades 
out of the deposit box, which created usufruct under your 
theory—taking them out necessarily with the consent | of 
his father’s agent—let us assume that—and putting them 
into the account for the 16 Swiss bankers under an agree¬ 
ment by which he—not Frankenberg—voted and retained 
voting rights. When these shares came back, they came 
back to Adler and Company through another bank, but they 
came back, as Defendant’s Exhibit 80, to Frima Trust 
Establishment. They did not come back to the account of 
Frima or Fritz or Dr. Frankenberg. Dr. Frankenberg was 
over here, and there was no way under Swiss law or under 
German law that Frankenberg here in the United States, 
after the reconveyance of those shares back to the account 
of Frima, could have exercised voting control. 

The Court: Suppose the owner of a usufruct interest!in 
shares of stock told a co-owner he might take these shades 
out to operate “for your tax benefit, with the understanding, 
however, that I maintain my interest in them, and that ijny 
agent, Mr. Frankenberg, is going to control those stocks 
and control this corporation and its operations for years 
to come. No matter what the form of your transaction is, 
your custody, or what you do with it, I am going to 

3125 keep that interest.” 

I would not believe under the law that he would 
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lose it any more than I would lose it if I told you you could 
use my watch for two or three days and then give it back to 
me. 

Mr. Boland: Our experts state that the father would 
retain the right to re-establish usufruct. There is no ques¬ 
tion about that. He still has an in personam right. If there 
were such an agreement between the parties, perhaps the 
father would count upon the son or count upon the agent 
to make sure it would be re-established. But the record is 
absolutely devoid after these stocks came back on November 
4,1941—not only devoid of any showing of re-establishment, 
but, as a matter of fact, it seems to me— 

The Court: You have shares of stock that simply evi¬ 
dence a right 

Mr. Boland: Bearer shares are a right in themselves. 

The Court: No, they are evidences of a right. Your right 
is a right to part of your corporation’s proceeds. It is not 
a tangible proposition like that. You can assign that by a 
separate instrument. He could have taken those shares of 
stock and written back at that time: 

“Whereas I take the evidence of the right to the interest 
in there, I vouchsafe to you retention of your right, title, 
and interest in that corporation.” 

This is just a piece of paper; it is not like a watch. 
3126 Mr. Boland: You have a gift under the usufructu¬ 
ary. Legal title is clearly in Fritz. Everybody admits 

that. 

The Court: You make your offer of proof; I shall have 
to deny it. I just do not think I can reopen this case at this 
time. It would be a very serious thing. If I did that, lawyers 
would be after me to do it in every equity case I decided. 
I will have to exercise my discretion not to do that now on 
these findings of fact. 

If there is anything in here that I have done wrong, or if 
I have gone beyond the record, I shall be glad to correct 
it. But I do not believe I can reopen the testimony. 

Now, I shall have to go across the street. We have two 
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visiting judges here today, and I have to take them to our 
meeting. I think I can be back here by 2 o’clock. You be 
here promptly at 2. I think I will be on time. You be on 
time. 

In the light of this, we will see if we can go through the 
rest of these quickly. Don’t forget to have No. 31 written 
up, if you can, because I want to get rid of this today if I 
possibly can. l 

(At 12 25 p.m. a recess was taken until 2 p.m. of the sajne 
day.) | 

3127 Afternoon Session 

(The hearing was resumed at 2 p.m., upon the ex¬ 
piration of the recess.) 

Mr. Gallagher: Your Honor, with respect to finding No. 
31, I believe you have the preliminary part, but if I majiy, 
I should like to state it again for the record. It reads, in 
effect: 

“In October, November, and December, 1941, Tra^is- 
danubia Bauxit, A. G. shipped bauxite to Germany. Trans- 
danubia Bauxit, A. G. had entered into a contract with 
Giulini Brothers in Germany in 1940, providing for ship¬ 
ments up to and through the year 1942. However, in the 
spring of 1941”— 

Do you want me just to dictate this to the reporter? 

The Court: Have you agreed on it? 

Mr. Burling: We have agreed on that, but it is not written 
down. . | 

The Court: Why don’t you just send it in to my secre¬ 
tary and let her type it and then bring it in in that form. 
Have her make a couple of copies. 

Mr. Gallagher: It is pretty rough. I don’t know whether 
she will be able to read it. I showed it to Mr. Burling. May 
I dictate it? 
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The Court: I want to turn over what I have to Mr. 
Burling to have it typed. 

3128 Mr. Gallagher: May I be excused for 30 seconds? 
The Court: Surely. Can the others carry on? 

Mr. Gallagher: No, I don’t believe so. 

Mr. Burling: I have a statement to make which will take 
perhaps 15 seconds. 

In relation to the motion to reopen, I might further pro¬ 
tect the record by stating an additional ground. I further 
object to the reopening on the ground that the matter which 
is proposed to be inquired into is not newly discovered in 
any sense; it is additional testimony concerning the law of 
usufruct, which was fully explored during the trial. 

The Court: All right. Can you read Mr. Gallagher’s 
handwriting, Mr. Ingoldsby? 

Mr. Ingoldsby: I can come pretty close to it. 

The Court: Well, tell my secretary to make a rough copy 
of it; we can correct it if it is not correct. 

Mr. Gallagher: That brings us to finding No. 39,1 think, 
Your Honor. No. 39 as it now stands is to the effect 
that 

“Hans. Frankenberg was made managing director of 
Uebersee Finanz-Korporation in the spring of 1932 at the 
request of Wilhelm von Opel.” 

We have changed that in our proposed finding to the 
effect that it was at the father’s suggestion. 

You may recollect that early in the argument I 

3129 raised the point that Defendant’s Exhibit 8, which 
was the Gold affidavit, used the word ‘‘suggested.” 

I pointed out to Your Honor at that time that the New York 
attorneys in their memorandum of law used the word “re¬ 
quested.” The affidavit itself uses the word “suggested.” 
We submit there is nothing else in the record to reflect that 
the father requested that Frankenberg be appointed man¬ 
aging director. 

Mr. Burling: I freely concede that the word “suggest” 
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was used by Fritz in his affidavit and in the memorandum 
of law. I think the record, however,—the entire record— 
and Your Honor’s findings support the notion of request. 
Your Honor has found that Wilhelm von Opel had the usu¬ 
fruct to the property and that he wanted Frankenberg as 
his agent to safeguard his usufructuary interest. Wjhen 
he said, “I suggest”—assuming he used the words, “I Sug¬ 
gest,” to Fritz—even that would be a request. For example, 
if Your Honor were to say to me, “I suggest you sit down,” 
that would be more than a request. 

The Court: I do not think it makes very much difference. 
I will leave it as it is. 

Mr. Gallagher: I might point out that the only recprd 
reference Mr. Burling set forth in his proposed finding^ of 
fact—if we are wrong, you can check us, Mr. Burling—was 
Defendant’s Exhibit 8, the Gold affidavit. In their record 
reference in support of the word “request,” we feel 
3130 it should conform to their own citation. 

The Court: “Request of Wilhelm von Opel in the 
form of a suggestion.” 

I will change it that way. 

Mr. Gallagher: No, No. 40, as your tentative finding now 
is, reads that— 

“Thereafter, Hans Frankenberg continued to be at all 
times and still is managing director of Uebersee Finanz- 
Korporation.” 

Our suggested change is: 

“Thereafter, Hans Frankenberg continued to be man¬ 
aging director of Uebersee Finanz-Korporation, but be¬ 
tween 1940 and 1945 Dr. Eugen Meier, president of the Kor- 
poration and a member of the Board of Administrators, 
acted as chief officer of the Korporation.” 

The Court: Why not just say that: 

“Thereafter, Hans Frankenberg continued to be at jail 
times and still is managing director of Uebersee. Between 
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1940 and 1945 Dr. Eugen Meier, president of the Korpo- 
ration, acted as chief officer of the Korporation.” 

Mr. Gallagher: Exactly. 

Mr. Burling: Meier started to be chief officer long before 
that in the technical sense that he was president of the 
board. There is no evidence that he ever acted or did any¬ 
thing. I think to make the finding “thereafter” would 

3131 suggest there was some change in who was really 
director. 

The Court: Yes, it would. 

Mr. Gallagher: Mr. Burling himself, at page 2299 of 
the record, in questioning Mr. Meier, referring to the fact 
that Frankenberg had left, said: 

“Did there ever come a time when you did have a direct 
hand in the management of the affairs of the Korpora¬ 
tion?” 

Meier answered: 

“That became necessary when Mr. Frankenberg left in 
the year 1940, and we were left alone without connection 
with Fritz von Opel” 

“Question. In other words, up until 1940, Frankenberg 
ran the company; isn’t that true!” 

“Up until 1940.” This is Mr. Burling himself. 

“Frankenberg ran the company; isn’t that true!” 

Meier: “Administratively speaking, yes. The technical 
and financial management was in the hands of Fritz von 
Opel.” 

At page 2266 of the record, Mr. Burling asked: 

“Question. What action did you take as chief officer of 
Uebersee after that date with respect to this investment!” 

Mr. Meier answered: “I have not taken any action. We 
had no means for engaging in transactions. I have 

3132 not taken any action whatever.” 

There is not one line in this record, and there is 
not one exhibit in this record, which reflects that at any 
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time after 1940 Hans Frankenberg occupied any position 
with respect to the plaintiff corporation other than the fact 
that he was and remained a director of it. 

The record is completely devoid of any testimony or ex¬ 
hibits that he in any wise engaged in the operations of 
American subsidiaries or that he in any wise engaged in 
the operations of the plaintiff company. The record does 
reflect conclusively that Meier was the man who from 1940 
to 1945 did run the plaintiff corporation. 

Mr. Burling: The record reflects no such thing. The 
record reflects that the last time anybody did anything 
with respect to assets—that is, securities—which are de¬ 
posited, and which this suit is about—the last action any¬ 
body took that was testified to was when Frankenberg 
arrived in the United States from Europe and took Friiz 
down and “kicked the little master around until he straight¬ 
ened up the mess in Shreveport”; that is to, say, the oil- 
producing companies which had their headquarters in 
Shreveport 

Mr. Gallagher: With respect to that, their own witness 
gave a different definition of the German word “vertrottem” 

Mr. Burling: I believe there is some controversy as to 
whether the translation of the German is “worked 
3133 on” or “kicked.” At any rate, Frankenberg forced 
Fritz to do something in 1940. After that Meier’s 
own testimony is he did not do anything. I do not under¬ 
stand how my friend can argue that Tour Honor can find 
that Meier acted as chief officer when Meier testified he did 
not act at alL 

I will concede that Meier was at all times from 1932 tb 
date chief director, but I object to a finding that he acte{i 
after that date, because as long as anybody continued to ac 
Frankenberg was doing it. 

There is a hiatus from the spring of 1940 to the spring 
of 1942; and after that we—the Custodian—had the prop¬ 
erty, and, of course, Frankenberg could not do anything. 

Mr. Gallagher: But Meier could have acted with respeqt 
to it from 1940 to 1942. 
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With respect to the record, referring to page 2299, Mr. 
Burling asked Mr. Meier: 

"Did there ever come a time when you did have a direct 
hand in the management of the affairs of the corporation?” 

"Answer. That became necessary when Mr. Frankenberg 
left in the year 1940, and we were left alone without con¬ 
nection with Mr. Fritz von Opel.” 

With respect to the word "trotten,” as to which Mr. 
Burling says there is some question whether it means 
"kicked,” "worked on,” or “persuaded,” we submit 

3134 that the definition that Mrs. von Opel gave—and she 
was their witness—is the definition that applies in 

this case. 

I should like to remind Your Honor of the fact that in 
her testimony she stated quite arbitrarily that it was at 
her request that Frankenberg talked to Fritz about bailing 
himself out of the Shreveport set-up, where he had dropped 
over half a million dollars. 

I am not standing too much on the technical ground that 
she is the Government’s witness or the fact that she is 
Mr. von Opel’s wife. Nevertheless, it is her testimony as 
to how it happened that Frankenberg had anything to say 
to von Opel and why she wrote what she did in that letter 
which came into evidence here. 

Under those circumstances, and with the Meier testimony 
in here that from 1940 on, after Frankenberg left, we feel 
that the record warrants amplification of this finding to 
say that during the years 1940 to 1945 Meier acted as chief 
officer of the corporation. 

Mr. Burling: That argument in no wise attacks the fact 
that Meier testified he did not act at all. If he did act at 
all, he did not act as chief officer of the corporation. 

Mr. Gallagher: He was talking about Transdanubia at 
the time he said, "We took no action.” But when Mr. Burling 
said: 

"Did there ever come a time when you did have a 

3135 direct hand in the management of the affairs of the 
corporation?” 
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Meier said: 

• “That became necessary”— 

that he have a direct hand—“when Mr. Frankenberg left 
in the year 1940 • • V* 

Those record references refer to the fact that he ljiad 
said, “We did nothing about Transdanubia; merely left the 
shares in the safe; didn’t do a thing about them; what could 
we dot What would you suggest, Mr. Burling!” 

That is the same question we posed in closing arguments. 
Mr. Burling says just don’t do business. 

Mr. Burling: May I ask my friend to tell me the record 
reference where he says that the answer, “I didn’t take any 
action,” was limited to Transdanubia! 

Mr. Gallagher: I might turn the question about, if I may. 
You give me the record reference where it says he took Ino 
action and I will point out the reference to Transdanubia. 

Mr. Burling: I heard Mr. Gallagher read that just now. 
I can’t find it. 

Mr. Gallagher: That page is 2266. I am sorry. 

“Question. What action did you take as the chief officer 
of Uebersee after that date with respect to this invest¬ 
ment!” . 

“The Witness. I have not taken any action. We had 
3136 no means for engaging in transactions. I have not 
taken any action whatever.” 

Mr. Burling: I again say that is ambiguous. There was 
no evidence that anything had been done in Switzerland 
after 1940, with the possible exception of the Transdanubia 
matter which we discussed. The remaining assets of the 
plaintiff corporation were a plantation in South Africa or 
in Tanganyika, and it was not Meier who misrepresented the 
status of the plaintiff or caused the status of the plaintiff 
to be misrepresented to the British authorities. Aside from 
that the remaining assets are all in this country, and Meijer 
never acted with respect to them. 
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But if the question is whether Meier was titular chief 
officer of the corporation from 1932, I would have no 
objection. But this change in 1940, I think, is not in the 
record. 

Mr. Gallagher: At page 2266 the Court said, when Mr. 
Burling was inquiring of Meier—the Court said to Mr. 
Burling: 

“He has been asked by you about activities with Hungary 
since then.” 

“Mr. Burling. Would you read the question, Mr. Re¬ 
porter, please!” 

Then the question came: 

“What action did you take as the chief officer of Uebersee 
after that date with respect to this investment!” 

3137 “The Witness. I have not taken any action.” 

That was with respect to Transdanubia. But on 
the more general question of running Transdanubia, at 
page 2299, to again repeat: 

“Question. Did there ever come a time when you did 
have a direct hand in the management of the affairs of the 
corporation!” 

“Answer. That became necessary when Mr. Frankenberg 
left in the year 1940, and we were left alone without con¬ 
nection with Mr. Fritz von Opel.” 

The Court: “That became necessary” is a very vague 
term. I will just put in here: 

“At all times from 1932 Dr. Meier, President of the cor¬ 
poration, was chief officer of the corporation.” 

Then, if your records show without any contradiction 
that he managed it, you can still have that in the case 
whether I find it or not. 

When he says, “That became necessary,” that is very 
vague. I do not know whether he was active or not. There 
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were a great many vague statements by some of these wit¬ 
nesses. I do not know the significance of that. If you want 
a formal finding that he actively governed and ran tjhe 
affairs without any intervention by Frankenberg, I t h i n k 
I should have something a little more specific on it. 

Mr. Gallagher: Don’t you think Mr. Burlin^s 

3138 question is pretty specific! 

The Court: The way I would answer it, if I had to 
answer that, would be that “I was very active. I over-looked 
it. I spent hours having complete control over it.” I 
would not say, “That became necessary”; it is so vague. 

Mr. Gallagher: Meier did not talk in English; his Swiss 
was translated by Mr. Laufer. I don’t know that that was— 

The Court: I will find that he was president and w^s 
chief officer at all times from 1932. If your record supports 
that without my finding it, you can still get it in; if it does 
not, you can argue on the record. It does not seem to njie 
that there was a very clear-cut issue on that as to which 
I could make a finding. 

Mr. Gallagher: I might submit, without laboring tie 
point, that there is certainly nothing in the record to reflect 
that Frankenberg or von Opel had anything to do with ttye 
corporation. 

The Court: I have some recollection that Frankenberg 
had some communications after that. 

Mr. Gallagher: No, sir. I can assure you the record :Ls 
silent 

Mr. Burling: So far as I can recall, the last evidence 
relates to Shreveport. 

The Court: And that was in 1940! 

Mr. Gallagher: Yes, Your Honor. 

3139 Mr. Burling: I may say, Your Honor, that tie 
principal assets of the corporation were not disturbeid 

at all by anybody. That is, so far as the record show^, 
nobody did anything about the management part of the 
brewery, and nobody did anything about the management qf 
Spur. 
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Mr. Gallagher: I might submit that nothing was done 
with the assets from the time Fritz von Opel purchased the 
companies. 

The Court: If there is any contradiction, you can argue 
it 

“At all times from 1932 Dr. Meier, President of the Cor¬ 
poration, was chief officer of the Corporation. Dr. Meier 
testified” 

so and so. You can copy that word for word when you see 
what it is. 

Mr. Gallagher: All right. 

Mr. Burling: Frankenberg did testify that after the 
hostilities were over, he personally selected the documents 
in Switzerland to be brought here for use of counsel. 

Mr. Gallagher. We will agree with that. That was in 
1947. He was back in Switzerland, and we requested that 
he get the books. 

The Court: You can copy that part of the record in. I 
do not want to make a formal finding on what the signifi¬ 
cance of that is, because it was never in issue. 

3140 Mr. Gallagher: How does your finding read, Your 
Honor? 

The Court: “At all times from 1932 Dr. Eugen Meier, 
President of the Corporation, was chief officer of the 
Corporation. Dr. Meier testified that—” 

Mr. Gallagher: Do you want me to give this language 
to your secretary to be typed—“Dr. Meier testified that”? 

The Court: You had better give that to her so that I 
can paste it in here. I want to give it to Mr. Burling 
when I get through and let him have it typed up. 

Mr. Gallagher: “ • • * testified as follows: Record 
page 2299: 

“ ‘Question: Did there ever come a time when you did 
have a direct hand in the management of the affairs of 
the corporation V ” 

The Court: Just give that to her; she will write it up. 
I want to paste it in here, so that he can copy it from 
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this. That is finding No. 40. I have the first part of it. 
Jnst say: 

“Dr. Meier testified as follows :” 

Then copy that. 

Now, finding No. 44. 

Mr. Gallagher: Tour Honor, I might state with re¬ 
spect to finding No. 44 that I have a few general remarks 
that I should like to make to you and bring to your atten¬ 
tion which apply also to findings Nos. 41 and 43,j if 
3141 you will look at those for just a moment before I 
continue. 

The Court: I have those handy; I can follow you, I 
think. 

Mr. Gallagher: In finding No. 41 you said: 

“Hans Frankenberg acted at all relevant times as man¬ 
aging director of Uebersee Finanz-Korporation as agent 
for Wilhelm von Opel.” 

Finding No. 43 reads: 

“Hans Frankenberg, as such agent, from the spring 
of 1932 until the date of vesting, exercised control over 
the investments and activities of Uebersee-Finanz Kc|r- 
poration.” 

Then, finding No. 44 reads : 

“Fritz von Opel, from time to time, from the spring of 
1932 until the date of vesting, engaged in activities in be¬ 
half of Uebersee-Finanz Korporation and gave instructions 
concerning its investments.” 

Those three can basically be more or less lumped to¬ 
gether, as we see it. This is the point I want to stress a 
little more than the remaining ones. I do not think it is 
going to take too much time. I should like to recall to yoxir 
recollection what the record is with respect to these invest- 
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ments and who made them, who gave directions, who con¬ 
trolled them, and who controlled the activities. 

First of all, I won’t labor as to what Frankenberg 

3142 had to say; I know yon will recollect what he said. 
He said, ‘‘Fritz did the investing, and I gave him 

banking advice.” 

As Mr. Meier said, at page 2262, Fritz von Opel always 
controlled and directed the investments and policy of the 
Uebersee-Finanz Korporation. At page 2272 he said: 

“Moreover, as I stated before, the policies as to invest¬ 
ment and business transactions issued from Mr. Fritz von 
Opel.” 

At page 2299: 

“The technical and financial management was in the 
hands of Fritz von Opel.” 

Next, as to Mr. Adolph Gaeng, one of the directors, as 
to his affidavit it is stated: 

“It is stipulated that he knows of his own knowledge that 
Fritz von Opel controlled the policies and operation of 
Uebersee-Finanz Korporation.” 

Mr. Burling: Did counsel use the word “stipulated”! 
Mr. Gallagher: It was stipulated that that would have 
been his testimony if he had testified. 

Mr. Burling: That certainly is not what happened. 

Mr. Gallagher: I think the Court recollects. Von Opel 
himself goes into great length in testifying he carried on 
the investments. 

Now, we get down to a few more pointed factors, one 
of which, because of the nature of whose witnesses 

3143 they are, might lend more weight to their testimony 
than perhaps the testimony of plaintiff’s witnesses. 

First of all, Mr. Hoffacker, you will recollect I am read¬ 
ing from his affidavit in Defendant’s Exhibit 8, just to 
refresh your recollection, about that. 
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“My only communications, written or oral, regarding in¬ 
vestments, # • # were with Fritz von Opel.” 

. 

Then he says, folio 210, taken orally, May and June, 1932: 

* fc I discussed with Mr. von Opel investments to be mbde 
in this country.” 

He goes on with the discussions. He finally got orders 
from Fritz; as a result Spur, Harvard, and so forth, wbre 
bought. 

Folio 218, October, 1931. There is the recommendatibn 
to buy stock from Burden, Cole, and the making of (an 
offer of $5 for the purchase of 50,000 shares. 

That is his testimony as to whose agent he was. His affi¬ 
davit states categorically that at the time when they did 
that questioning, he was agent. He said he was Fritz von 
Opel’s agent and aided and gave him advice in his invest¬ 
ments. 

Now we get to Crittenden. What does Crittenden say 
about these American companies and who controlled the 
investments and policies? 

Page 1897 of the record: 

3144 “Did Mr. Hoffacker make any reference to the 
source of the funds he referred to!” 

“Answer. Yes.” 

“Question. What did he say?” 

“Answer. He said that he was agent for and adviser to 
Fritz von Opel, the son of Opel, the automobile manufac¬ 
turer in Germany, who had sold that company to General 
Motors.” 

That was Mr. Crittenden saying that. 

Page 1899. Hoffacker. 

“ • • # described • • • that he was an agent”—this is 
Crittenden’s testimony—“for Fritz von Opel and guided 
him solely in all of his investments in the United States.” 
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That is out of Mr. Crittenden’s mouth here. 

At page 1942 of the record, Crittenden again states: 

“Question. Regarding your first meeting with Hoffacker, 
with relation to Mr. von Opel, I believe it was your testi¬ 
mony on direct examination that Hoffacker told you that 
he was an adviser, an agent, of Fritz von Opel; is that 
correct?” 

“Answer. Yes.” 

“Question. And it is your further testimony that he 
never deviated from that statement; is that correct?” 

“Answer. Never.” 

Now, page 1909. What does he have to say there? 
3145 He was asked if he recalled what Hoffacker said 
when he introduced Mr. Frankenberg to him. That 
was in Montreal. 

“Answer. Why, he explained to us that Dr. Frankenberg 
had assisted or was a representative of Fritz von Opel and 
knew his father in many ways.” 

That is all Crittenden. 

Let us go to Mr. Houghland himself. We have this record 
that Crittenden himself—one of the Government witnesses 
—now states that Hoffacker was von Opel’s agent; that 
Hoffacker was influencing investments and policies. 

Mr. Burling: If Your Honor please, counsel omitted to 
read that Mr. Crittenden said Hoffacker described the 
very Opel Motor Works in Germany intrusted to the son 
by the owner. That is at page 1899 of the record. 

Mr. Gallagher: You can read any part I have omitted, 
Mr. Burling, when I get finished. I am reading the excerpts 
we have here. 

Bear in mind that the Hoffacker affidavit is in evidence, 
offered by the Government as part of Defendant’s Exhibit 
8 . : 

Houghland, at page 1852 of the record, says: 
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“Question. And on many occasions since 1932 you have 
followed the instructions of Mr. Fritz von Opel, have you 
not! 

“Answer. Very, very few occasions. I can’t recall any 
instructions from Mr. Fritz von Opel, although it 
3146 is perfectly possible that there were. I followed the 
instructions of Mr. Theodore Hoffacker.” 

He does not say anything about Frankenberg; it is 
Hoffacker. 

At page 1854 of the record, the same Mr. Houghland 
testifying, the question was asked: 

“He” I 


meaning Fritz von Opel—“gave you a completely free 
hand, didn’t he!” 

“Answer. Somebody did, after some period of turmoil. 
After the company was shown to be profitable and, I hope, 
well managed, why, there wasn’t much interference in laier 
years, particularly after Mr. Hoffacker got out. Mr. Hoff¬ 
acker occupied a very dominent position as a man giving 
me instructions.” 

Having shown the place that Hoffacker occupies in here 
by Fritz von Opel’s statement—-by his own statementj— 
and by Crittenden’s statement of Hoffacker being the man 
controlling the investments and suggesting to Fritz whqre 
to invest, and with Houghland himself stating that Hoff¬ 
acker is the man giving him orders, we submit that the 
finding that Frankenberg was controlling the investments 
—and there is not one line in the record that he is con¬ 
trolling those investments, other than the story about get¬ 
ting Fritz to bail himself out of the Shreveport deal 
3147 —as a matter of fact, the only two conversations 
that have really linked Frankenberg at all with this 
picture, even according to the Government’s theory, are 
with respect to Zurich in 1937 and with respect to New 


1724 


York in 1937, a. talk with Honghland on one occassion, and 
on the other with Crittenden, and in each instance they 
were asked for money for different ventures. Houghland 
was not asked for money for the Spur Company. Critten¬ 
den was not asked for money for Oil Production, Incorpo¬ 
rated. 

The Court: There was some testimony by Houghland that 
there came a time when he did seek freedom with regard 
to Spur. 

Mr. Burling: With regard to setting up another set-up. 

The Court: And then Fritz von Opel telephoned him, 1 
think, that he would like to go along with him and agree 
with him, but that Frankenberg would not permit it. 

Mr. Gallagher: That was generally after that. That in¬ 
volved new capital. 

The Court: That is right; new capital 

Mr. Gallagher: That was a different venture. That was 
not Spur. That was not one of the subsidiary corporations. 

The Court: That is a circumstance. The one I am talk¬ 
ing about is No. 44. 

Mr. Gallagher: I am taking 41, 43, and 44 all together. 
No. 44 has to do with Fritz being engaged in activities on 
behalf of Uebersee. Our suggested finding on 44 is: 

3148 “Fritz von Opel continuously from the spring of 
1932 until the date of vesting, acting under a full 
power of attorney from the officers of the plaintiff corpora¬ 
tion, engaged in activities of the plaintiff corporation and 
gave instructions for its investments.” 

The Court: Do you want No. 41 changed f 

Mr. Gallagher: We feel as to No. 41 that there is nothing 
to support the relevant times phase, which is the period 
of the outbreak of the war until the time of vesting, to 
reflect that Frankenberg was acting as Wilhelm’s agent 
during that period of time. 
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Then, No. 43 says that: 

u * * # from the spring of 1932 until the date of vesting,” 
Frankenberg “exercised control over the investments and 
activities of Uebersee-Finanz Korporation.” 

•The investments are these American corporations whose 
stock has been seized. 

Finally, the record is completely barren of any instruc¬ 
tions he was giving the corporations or any actions he Was 
taking with respect to the investments during the relevant 
time from December 7,1941, until the time of vesting. He 
could have given five thousand orders in 1933. 

The Court: Well, you see, I have a little different view¬ 
point. You are speaking of a technical view in tjiat 
3149 regard. He gave instructions previous to the time 
‘you are talking about, and unless there was some 
evidence of cutting off precipitately it is logical to draw 
the conclusion—it is reasonable to draw the conclusion— 
that he would continue that. I had definitely in mind— 
this Frankenberg situation gave me the impression or gave 
me the belief—that if any major conflict or problem would 
occur, he would be the guiding genius. He might not have 
to act very often. 

Mr. Gallagher: Frankenberg came to this country in 
1940, applied for American citizenship in 1941, and became 
an American citizen. 

The Court: Of course, I am not dealing with that; I 
dealing with what he did for Wilhelm. 

Mr Gallagher: I am talking about the relevant period 
of December, 1941, until the date of vesting in 1942. Under 
the conclusion you are arriving at, with nothing affirmative 
shown in the record whatsoever, you would make Franken¬ 
berg an enemy agent, acting on behalf of the enemy, during 
the period of the war, at a time when the man has an appli- 
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cation pending for United States citizenship, which is 
granted to him. I think it becomes, when yon keep in mind 
that factor, somewhat illogical. 

The Court: Do yon want to say he acted as agent np to 
the outbreak of the war—is that it!—instead of to the 
date of vesting! 

3150 Mr. Gallagher: There is no evidence whatsoever 
that he was acting in any agency when, even follow¬ 
ing Your Honor’s tentative conclusion, after 1940—not 
1941, but after 1940—there is not a thing in this record— 

The Court: Here is what I am getting at. If I know 
that Mr. Fairless is president of United States Steel and 
carries on up to a certain time, and we haven’t any word 
to the contrary or any action to the contrary—that he 
acted right along—do we stop right at the very moment 
with respect to which evidence stops! In other words, 
if a man has been engaged in an activity over years, and 
then you stop with a piece of testimony as of a certain date 
in 1940, does that mean, because the testimony stops at 
that date, your deduction stops at that date! 

Mr. Gallagher: I think with respect to that the Govern¬ 
ment has the burden of proof of carrying it. It was during 
the relevant time period that something was done with 
plaintiff corporation or with the subsidiary corporations. 
Were the Americans being watched! Was there anything 
in this country that could be used to hurt us! 

The Court: What I am getting at is that when a situa¬ 
tion is established and it runs over a number of years, does 
the mere fact that the testimony with regard to it stops at 
a certain date mean that the Court could not draw the con¬ 
clusion that it continued! 

3151 Mr. Gallagher: No. I think we do not have a 
Trading-With-The-Enemy Act until the date war is 

declared. 

The Court: I understand. 

Mr. Gallagher: The burden is on the Government. 
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The Court: To make a homespun expression: I have 
been devoted to my family for years. Everybody knows 
it. The last time I made any overt act of expression was 
on December 25. Now, does the devotion stop there? Is 
there a presumption that it stops? Or don’t you havej to 
show that it stops? That is what I am getting at. They 
don’t have to come in here and show that control exists 
over a long, continuous, unabated period of time; that the 
burden is on them to keep showing that afterward. It may 
be after 1941, when he is an American citizen, he is pretty 
quiet about it 

Mr. Gallagher: I do not think a man who is going to 
apply for American citizenship is going to commit any 
overt act on behalf of an enemy. 

The Court: He is going to be careful 

Mr. Gallagher: I think you are finding he is acting on 
behalf of an enemy after he has an application in to become 
an American citizen, with not one thing in the record to 
show any action with the subsidiary corporations or with 
the plaintiff corporation. 

The Court: I will give you a chance to be heard, J4r. 
Burling, before I make up my mind. Maybe we could 
say: 

3152 “From the inception of this firm down until 1940 
Frankenberg handled in behalf of Wilhelm all the 
affairs, and all the evidence with regard to continuation is 
nil. However, there is no evidence showing that there w&s 
a cessation of it” 

Mr. Gallagher: That would be satisfactory with the 
plaintiff. 

Mr Burling: Since we run the risk—I personally 
the chance of reversal is negligible—I hope—but since we 
run the risk, I think the proposal makes that risk greater 
rather than less. In other words, I think it would be help¬ 
ful if Your Honor would draw an inference of fact. 
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The Court: I shall. I can do it that way. In other 
words: 

“I find from the facts that Frankenberg at the beginning 
of this transaction, as of the time the shares were deposited 
with him and the key was turned over to him—from that 
time down until 1940, continuously acted as agent of Wil¬ 
helm von Opel in the directing of all major policies of the 
corporation by reason of that last act being in 1940; that 
he continued to do it to the time of seizure.” 

If it is illogical and unreasonable, then the Court of 
Appeals can say this conclusion of facts is silly. But that 
is my conclusion. 

3153 Mr. Burling: We have no objection. 

Mr. Gallagher: You mean by that you draw the 
inference! 

The Court: No, I make the finding. 

Mr. Gallagher: That he was the agent from the time of 
the key until 1940, is what you said; is that correct! 

The Court: No; I say from the facts or from the evi¬ 
dence adduced—that is what it really is—that beginning as 
of the time of turning over the key and continuously through 
1940 the evidence shows he exercised the major control 
with respect to the policies in behalf of Wilhelm von Opel, 
in behalf of the policies of Uebersee and the purchase of 
securities, and the like; and there being no evidence with 
regard to the matter from 1940, the Court finds as a fact 
that he continued to do so. 

Mr. Gallagher: That is all right. 

The Court: In other words, I am perfectly willing to 
have the Court of Appeals know, Mr. Gallagher, that I 
did not make my findings of fact on any piece of evidence 
that occurred after 1940. I will grant you that considera¬ 
tion. But I must say that my own judgment is, when an 
agent of that importance goes on for all that period of time, 
making major decisions of policy, that he did not stop 
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instantly, unless you show he did—unless you have some 
glaring evidence that he did, I do not want to go into tjhe 
facts of the matter to any extent. I was very firmly 

3154 convinced of Frankenberg’s agency on behalf of the 
father. He did not answer the questions of Mr. 

Burling directly on that very point. He hemmed and hawed 
about it. I marked it down in my notes every minute he 
did it. It was the very heart of the case. Here is a brilliant 
man—an adviser. He was asked a question, and he did not 
answer it directly. Any man as brilliant as he, knowing 
all the facts, would have answered immediately. But 
every time we got around to Frankenberg’s agency, there 
was some evasiveness about it. The evidence was too 
strong—just overwhelming, in my judgment—on that point. 

Well, you have my idea about it 

Mr. Gallagher: Will that be substituted, then, for find¬ 
ing—that would be finding 43, as I would read it. 

The Court: I think that is all right. 

Mr. Burling, will you rewrite that in the light of my 
statement? I stated it very loosely, but you get the point 

Mr. Burling: I think so. 

The Court: I want to let the Court of Appeals know that 
I acted on evidence that the agency ended in 1940, but that 
the continuendo of that control over that long period of 
time, of probably six or eight years, indicated to my mind 
that it kept on and continued, in the absence of some very 
powerful evidence to the contrary, which I did not feel wjis 
produced in this case. 

Mr. Gallagher: All we are asking basically in 

3155 finding No. 44—the only change in No. 44 basically 
—is that we want in there that Fritz was acting 

under a full power of attorney from the corporation. I do 
not know whether Mr. Burling has any objection. 

Mr. Burling: Yes, I object on the ground that it is con¬ 
trary to the record. Fritz acted at least up until the Gold 
Case affidavit intermittently under a power of attorney. 
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Furthermore, according to Dr. Meiers testimony, he was 
kept completely away from the management of the com¬ 
pany, at least up until the Gold Case. 

The Court: Whatever the record shows, if it was inter¬ 
mittently. 

Mr. Boland: And thereafter continuously. 

“Fritz von Opel, from time to time until 1935, and there¬ 
after continuously until the date of vesting.” 

Mr. Burling: They would have Your Honor find Fritz 
von Opel continuously from the spring of 1932 acting 
under a full power of attorney, and so on. That is directly 
contrary to the evidence. They are still going directly 
contrary to what the theory of the Gold Case was. 

Mr. Boland: Do you object to “after 1935”—stating that 
he acted continuously? 

Mr. Gallagher: “Continuously” merely means that this 
power of attorney was outstanding at all times from the 
spring of 1932. 

Mr. Burling: I do not believe the plaintiff corpo- 
3156 ration should ask your Honor to find as a fact some¬ 
thing directly contrary to what the plaintiff corpo¬ 
ration swore to in the Supreme Court. 

The Court: No, I am not going to do that if it is 
contrary. Is it contrary? 

Mr. Gallagher: I do not think it is contrary. Further¬ 
more, it is a peculiar remark of Mr. Burling’s, under the 
circumstances. 

We would like you to find that what Hoffacker said in the 
Gold Case was true also. 

Mr. Burling: What Hoffacker said in the Gold Case does 
not estop the Government of the United States. 

The Court: I don’t know whether it is estoppel; but 
what is the issue here? What do you want the power of 
attorney to do? 

Mr. Gallagher: We want merely to show that under a 
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full power of attorney he acted continuously from the 
spring of 1932, which he did. It is in the Gold Case that 
he had this power of attorney. 

The Court: I will find anything he said. There is no 
conflict on that. 

Mr. Burling: The relevancy of this relates to the next 
finding. My friend is trying to erode Tour Honor’s find¬ 
ing that the management was ultimately in Frankenberg’s 
hands. . j 

The Court: Do you admit that from time to time 
3157 he had powers of attorney until 1935? 

Mr. Burling: Yes. 

The Court: And that after 1935 it was continuous? 

Mr. Burling: I don’t know whether it was continuous or 
not. I frankly can’t state. If my friend can show it to you 
in the record, I may. I know it was discontinuous prior to 
1935. 

Mr. Gallagher: Our record references are Plaintiff’s 
Exhibit 74 and pages 630, 2308, 2309, 2468, and 2469. j 

Mr. Burling: I can’t check those references that fast, 
Your Honor. My friend referred to Plaintiff’s Exhibit 74, 
which is a power of attorney made out in 1932, which 
expired, in accordance with the affidavits of Meier and von 
Opel, filed in the Gold Case. It does not establish a con¬ 
tinuous power of attorney, but quite the opposite. 

Mr. Gallagher: Let us drop it and leave it as the Court 
found it before. I 

Our next one is No. 45. Counsel for the plaintiff hail 
moved that this be stricken. However, in the light of your 
new finding on 43, that very much covers it, except that, ajt 
least, to be in accord with your finding No. 43, with th^ 
record testimony, and with your theory of the case, we still 
feel should read: 

“carried on with the guidance and direction of Hans 
Frankenberg, agent of Wilhelm.”" 
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3158 There isn’t anything in the record to indicate that 
Wilhelm ever gave him any orders. 

The Court: I understand your point on that. I started 
at one time to write in my opinion a great many reasons 
why I reached this conclusion. It would not be very help¬ 
ful. If I started giving reasons, it would be just like a jury 
coming out and saying, “We find this because of this, that, 
and the other.” It is bad practice. I can assure you I gave 
that matter very careful study, and I reached this con¬ 
clusion. I am going to leave No. 45 as it is. 

What is No. 49? 

Mr. Gallagher: In No. 49 we are changing the fact. In 
your finding you say a usufruct was created by the gift 
agreement, while, as a matter of fact, the affidavit stated 
that a usufruct had been created pursuant to the gift agree¬ 
ment. 

The Court: This is not what I say; it is what Fritz von 
Opel said. Did he say it had been created by an agree¬ 
ment? 

Mr. Gallagher: “Created pursuant to,” is what he stated 
in the Gold affidavit. 

The Court: Is that all right, Mr. Burling? 

Mr. Gallagher: That is the theory of their case. 

Mr. Burling: I don’t see the relevancy of it, but I don’t 
care. 

Mr. Gallagher: Just one other addition, and that 

3159 is at the end, where you said: 

“ • • • and he further stated he had bare legal 

title.” 

If we ask you to add: 

« • • • 20 percent of the income.” 

He also stated that in the affidavit, and you are talking 
about what is stated in the affidavit 

The Court: That is right; there isn’t any question about 
that. 
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Mr. Gallagher: So “plus 20 percent of the income” is 
what is in the affidavit 

The Court: That is not going to hurt it. 

Mr. Boland: In No. 51, the only point we have is the 
fact that insofar as usufruct had been established and 
waived, we do not think it is in conflict at all with the theory 
of the Gold Case. Our position is that the usufruct, if the 
usufruct had been established and waived, is not in conflict 
with the theory of the Gold Case. The waiver came subse¬ 
quent to it. So our proposed finding is insofar as there was 
usufruct established. 

Mr. Burling: That statement is clearly not supported liy 
the record. The only two people who testified that theire 
was waiver were Fritz and Dr. Gros, and they said tl)ie 
waiver conversation took place in the midsummer or autumn 
of 1935, as these Gold cases went on up through the Second 
Circuit. 

The Court: Mr. Burling, there isn’t any doubt on 
3160 earth but that you are entitled to a finding, and I 
will make it just as plain as it can be. It is utterly 
inconceivable to me that Wilhelm von Opel, with the case 
pending in the United States, woxdd have waived his in¬ 
terest so that he would have lost it. I just can’t believe it 
He is soo smart. All of them are. I don’t know that this, 
however, is much of a finding of fact, if you want to stride 
it out. 

Mr. Burling: I would like to have it in as is. 

The Court: If the Court of Appeals finds it inconsistent, 
I don’t know what they will find. You can argue that in thp 
Court of Appeals without my finding it. I am inclined to 
have it come out. I think I will strike it out. That is really 
not a finding of fact. I will strike it out entirely. 

Now, I simply can’t believe that he would have waived 
his right, in finding 52. 

Mr. Gallagher: We say, Your Honor, that the mere find¬ 
ing you make that in 1935 waiver was discussed but neve}: 
abandoned left us with four or five different bases upon 


1734 


which it could have been. We were not sure whether it was 
because of foreign currency regulations or because the agree- , 
ment was invalid— 

The Court: I just think he didn’t waive it. He talked it 
over with Dr. Gros. Here was one of the major things he 
was trying to accomplish in this country—the getting of 
that gold over to Germany. The argument that your side 
used was that he just didn’t want to be bothered with 

3161 this thing any more. He didn’t want to be bothered 
with it—with this usufruct. He wanted to get rid of 

it in this form. That is one side. 

The other side is that they made formal waiver of that, 
which would defeat every possible chance of his getting the 
gold which was over here, which he had been trying to do 
for years. He simply wouldn’t do it. Goodness knows, these 
people are not stupid people; they are smart people. 

Mr. Boland: Our position has always been that the father 
knew nothing about this Gold Case. I think that is clearly 
evident from the fact that these letters were written to the 
German Government. They were introduced in the Gold 
Case. He was claiming he had no rights, in any manner, 
semblance, or form, under this gift agreement. It is com¬ 
pletely inconsistent with the whole theory of the Gold 
Case. 

The Court: He claimed he had no rights! 

Mr. Boland: He claimed he did not want any and that he 
was completely finished with them. The first letter was 
written October 5, 1935, at the time this Gold Case was 
going on. It was written to the German Government—and 
letter after letter was written to the German Government. 
He has taken a position which is absolutely contrary to the 
whole theory of the Gold Case. 

The Court: That is not what I say. 

Mr. Boland: I do not see how it is such a far step 

3162 to say that he is going to waive all the rights he 
has when he is telling the German Government in 

open public that he does not have anything and he does not 
want anything. 
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The Court: What was his motive in getting rid of that? 
Mr. Boland: His motive in getting rid of that was 
simply and solely this: that because the gift agreement of 
1931—because of the extreme desire of the German Govern¬ 
ment to get foreign credits, which is what they wanted— 
and I think the record is quite clear they were after every 
nickel of foreign credit they could get—they were after 
Wilhelm von Opel either to establish a usufruct to bring tjiis 
back or to upset the agreement, to get all those foreign 
credits here in the United States. After all, there Was 
$4,000,000 worth of foreign credits tied up here that Fritz 
von Opel had slipped out from the German Government. 
They wanted that back, and he was fined in connection wijth 
this. 

The Court: Yes. 

Mr. Boland: Therefore, after this thing was over—the 
father’s fine—his main object—and it is clear from the 
letters what they were trying to do was to convince the 
German Government that nothing more—that the father 
didn’t want to have anything more to do with this. He never 
claimed he had any rights; if he had them, he didn’t want 
them. 

The Court: Let us see, now. If he had won his Gold Case, 
he would have taken the gold into Germany, wouldnf 
3163 he! 

Mr. Boland: Oh,no. 

The Court: Where would it have gone? 

Mr. Boland: It would have gone to Switzerland. 

The Court: Oh, yes; of course. He would not have tab 
it directly to Germany. It would have been involved in th< 
claim of the German Government, which wanted to ge 

it I 

Mr. Boland: If the usufruct had been established, they 
would have been right in there for it. As a matter of fact, 
he would have been subject to death in 1937 or 1938 iot 
not having reported his interest and his rights in this usuj 
fruct. He never reported it, and they gave him plenty of 
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time for immunity or amnesty statutes. They put through 
amnesty statute after amnesty statute. 

“All right. We will let bygones be bygones. But if you 
report it now, we will forget it.” 

• 

Never once did he report that he had an interest. 

Mr. Burling: None of the reports here in the record— 

Mr. Boland: The Judge asked me what my theory is. 

. In 1935 he is writing to the German Government, stating 
his position, which is absolutely contradictory of the theory 
of the Gold Case. So is it a far step to say he is willing to 
forget it forever; he does not want it? 

The Court: The only argument I heard you make on that 
waiver—and I listened to it very carefully, because I asked 
you to argue that—the only argument I heard made on 
that was that he wanted to get out of this; he just 
3164 wanted to wash his hands; he had an oral agreement 
to waive it. As you say, that is directly contrary to 
this suit here in America. What is the evidence that he did 
not know about this suit? 

Mr. Boland: Well, we have Fritz’ statement that he did 
not tell him anything about the agency until he went back 
there. We have the father’s statement that when he was 
asked by Fritz whether he wanted to ratify and set up a 
usufruct, he said no, he didn’t want to have anything to do 
with it. 

The Court: I am talking about this suit in New York. 
What is the evidence that Wilhelm did not have any knowl¬ 
edge of it? 

Mr. Boland: The father’s statement, himself; Fritz’ 
statement— 

Mr. Burling: May I ask for the record reference as to 
where Wilhelm said he had no knowledge? 

Mr. Boland: Specifically, he did not state that he did not 
have any knowledge. The question was never asked of 
him. 
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The Court: If I did not make this finding, I think prob¬ 
ably I would be reversed in a minute. If the evidence does 
not support it, I would have to grant you a rehearing. 

Mr. Gallagher: In that connection, I might say I am 
premature at the moment, because we do not have an affi¬ 
davit to support it—we are going to ask your indulgence, 
before any judgment can be entered, to move for a rehear¬ 
ing on the ground of newly discovered evidence. 

3165 The Court: I am afraid I shall have to make my 
finding and then let you do it. If you want to make a 

motion for rehearing on newly discovered evidence, I will 
let you do it, but I have to act in an orderly way on it. 

I think I will hear Mr. Burling on this. 

Mr. Gallagher: There is just one additional point which 
has a bearing on this. You will recall Mr. Burling had M^. 
von Opel on the stand on cross-examination and asked hixji 
whether or not he had told Dr. Gros about the Gold Case. 
Dr. Gros himself testified, I believe, that he was unaware of 
the Gold Case and that Fritz von Opel had not told him. 
Fritz testified he had not told Dr. Gros about it. 

The Court: Did Frankenberg have an affidavit in con¬ 
nection with this? 

Mr. Burling: I do not have a copy of the affidavit, but 
Fritz’ affidavit was sent to him in 1935. 

Mr. Gallagher: That is not in the record, is it? 

Mr. Burling: Yes, that is in the record. 

The Court: Let me hear from you, Mr. Burling. This 
goes right to the heart of the case. I felt pretty positive 
about it. I am trying to refresh my recollection on it 
Mr. Burling: I did not realize we were going to have a 
reargument 

The Court: No, neither did I. I want to get it back in my 
mind. 

3166 Isn’t it correct that Gros testified—he brought into 
the testimony some letters, as I remember it. Then, 

the testimony of some of them was that there was an oral 
waiver. 
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Just as Mr. Boland says, it seems to me, in the first 
place, unusual that the man who had held control over this 
usufruct for such a long period of time should give up that 
large sum of money at that period; secondly, it is beyond 
belief that he would do it with this case pending over here 
for it would absolutely ruin this case and ruin something, 
that has been fought for. 

I had not the slightest idea that Wilhelm von Opel had 
not known about this Gold case; I thought the evidence was 
pretty strong that he had. 

Mr. Burling: I did not know of any that he did not, but 
there are other pieces of evidence indicating nonwaiver, 
which Your Honor also recalls. To me, one of the most 
persuasive ones is that the two people who could do the 
waiving—that is, Wilhelm and Marta—were both examined 
on depositions, and my friends omitted entirely to ask them 
anything about the waiver. 

The Court: Yes, I remember. 

Gentlemen, I think I shall have to find it. That is the 
heart of what I found. 

Mr. Boland: If the basis for this finding that there was 
no waiver is solely on the one fact that the question 
3167 was not asked of the mother or father— 

The Court: No, that is not solely the thing. You 
certainly have a great many things. In the first place, here 
you have writings and you have steps which deal with tre¬ 
mendous interests, and pains taken to support them; and 
then in a most informal way you find some oral agreement 
being set up to waive it. That is a very striking circum¬ 
stance. There is a lot of money involved. As you say, it 
would defeat this case in the United States if it were known. 
In the absence of very powerful testimony showing that 
Wilhelm did not know about this case, I would certainly 
think he knew about it. How could that go on—all that tre¬ 
mendous activity go on—without his knowing about it, un¬ 
less somebody testified he had no idea about it, and it was 
very dear! 
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at 


Mr. Boland: Your Honor, is it reasonable? Here is the 
mental hurdle we have all had in respect of your finding: 
Is it reasonable to assume that a man who had gone through 
what Wilhelm von Opel went through in respect of this gift 
agreement—criminal proceeding where he was threatened 
with prosecution, threatened with everything, and finally 
fined a very sizeable amount of money—a man who 
independently wealthy—is it reasonable to assume that 
the time—the very time—when he is being fined in Ger¬ 
many, he would permit, through his agents, a suit to be 
filed in a United States court which states that he 
3168 has a usufruct, when he has been arguing to the 
German Government that he has not? 

The Court: When he is fined at the behest of Hitler, 
he can do almost anything. 

Mr. Burling: Furthermore, I have here an exhibit which 
shows he reported use of a usufruct. 

Mr. Boland: A tentative usufruct, which makes an jin 
personam claim. 

The Court: I gave this question of waiver very careful 
thought and asked you to argue it. I did make this finding. 
I am as firmly convinced he did not do it as you are that 
he did, Mr. Boland. Unfortunately for you, I have one 
view. If I thought he had orally waived it, I would haye 
had to find in your favor. 

Mr. Boland: You had no question in your mind that 
those letters were written to and discussed with the Ger¬ 
man Government and that Director Wilhelm testified Gros 
did come. 

The Court: The fact of waiver is just as astounding 
me as the writing of letters. 

Mr. Burling: Most of the letters were in 1937. This is 
in 1937. That is another piece of evidence, I think, th^t 
sustains your Honor’s finding. The purported oral waiver 
was in 1935. Yet Gros prepares a letter in 1937, two yeaijs 
later, in which he says the parties intend to waive, not 
that they have waived. 


r 
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Mr. Boland: The significance—and I think it is very 
important—is that at the time they agreed to waive 

3169 —we take this position—their waiving was a waiver 
or certainly—and this has always been our position 

—certainly by 1937, when Director Wilhelm told them then 
he could not take any action—then at that time a waiver 
becomes effective. It is certainly not reasonable to assume 
they would publish an agreement to waive during a time 
when they were negotiating with the German Govern¬ 
ment to find out what was going to happen to them if they 
did waive. 

The Court: If your weight of the evidence is overwhelm¬ 
ing, you can reverse it. That is my conclusion. 

Mr. Boland: Our request is for additional findings. 
The Court: Where are you? 

Mr. Boland: We are at finding 52. We have a separate 
request for more specific findings. 

Mr. Ingoldsby: May I point out one document in evi¬ 
dence which I believe has been overlooked? I speak of a 
letter of August 2, 1935, which Fritz von Opel wrote to 
Dr. Gros. That was the one in which he discussed with 
Dr. Gros the question of waiver. He spent pretty nearly 
a whole afternoon on the witness stand squirming because 
he had failed to state in that letter to Dr. Gros anything 
about the statement that the usufruct was established, as 
stated in the Gold Case. 

The Court: Mr. Boland, what is it you want made more 
specific? 

Mr. Boland: We now know the basis of Your 

3170 Honor’s findings, and it may help clarify it if it 
were agreed on appeal that it would be limited to 

that basis. I don’t know whether you found the agreement 
was insufficient under German law or whether it was due 
to the foreign currency regulations. 

The Court: No; I thought I made it perfectly plain that 
it was in fact made. 

Mr. Boland: That is the only thought I had. 



1741 


The Court: In other words, I do not think Wilhelm ever 
said orally or otherwise, “I hereby waive any interestj of 
whatsoever kind I have in this property.” I don’t think] he 
said that. 

Mr. Boland: As long as it is clearly understood as] to 
what the basis is. 

The Court: “was never waived or abandoned by any 
statement or act”—I will say that—“by any statement I or 
act” 

Mr. Boland: As long as we have the basis, that is all We 
need. 

The Court: What I say here won’t go in the Court of 
Appeals. I will write in here: 

“ • • • by any statement or act of Wilhelm or Marta/’ 

I will amend it that way, if that will help you some. I 
was not undertaking to say, in other words, if that is what 
you wanted me to say, that under the German law it could 
not be orally waived. If that is what you want, I did 
3171 not intend to say that. What I did intend to say was 
that I did not believe—and I thought I wrote that 
or made it plain—I did not believe they had in fact done 
as you argued they had done. 

I was not impressed that he wanted to get rid of th^s 
whole thing. It was something he fought to sustain and 
hired lawyers to sustain, and accomplished it by getting 
possession of it. I don’t think he gave it up as readily as 
doing it by oral act. He knew how to execute solemn in¬ 
struments, if he had wanted to. 

I also still think, subject to your differing with me, which 
you undoubtedly do, that he knew about this proceeding 
over here in America, having followed the matter as care 
fully as he did, and that his son would not go through with 
an important matter of that sort without his knowledge. 

My whole idea of the matter is different from yours. Wfe 
are, of course, fallible. I thought plainly that Wilheliii 
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followed this property pretty intimately through Franken- 
berg all the time. I felt it before the case ended. That is 
why I asked you to argue it very carefully. This is the 
finding I reached. I do not mind telling you the closest 
thing I had to decide was between this and whether the 
whole matter was a sham. I thought the weight of the evi¬ 
dence was this way. 

I will change that as I have indicated: 

3172 “ # • # by any statement or act.” 

That will make it perfectly plain. 

Is there any objection to No. 53? Did I get that right? 

Mr. Boland: Just a few things; very minor changes. 

“A person having a usufruct # • V’ 

I think basically what we have here is exactly the same 
as this, with the exception of (d), and in your opinion you 
spelled out the three views. This finding, however, it seems 
to me, is finding 2, under one view. It seems to adopt the 
third view, and if the Court is going to adopt one of the 
three views, the logical view to adopt is the middle view, 
because that is what is stated in Hachenburg’s draft. 

The Court: Let me get this in my mind. What do you 
want changed? 

Mr. Boland: I would like to have (e) in your findings 
changed to the rights which are set forth in Haehenburg’s 
draft, whi<5h is the middle view, which is a right to vote 
in respect of— 

The Court: I am perfectly willing to cover all dividends. 

Mr. Boland: Well, certainly we do not want the strongest 
one against us incorporated. 

Mr. Burling: I am perfectly willing to have plaintiff’s 
proposed (d) substituted for Your Honor’s (e). I should 
like your Honor’s finding otherwise to remain un- 

3173 changed. 

The Court: All right. 
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Mr. Burling: My friend’s proposal actually works in 


another change which I object to. 

The Court: I will incorporate Mr. Boland’s (d) as my 

(e). 

Mr. Boland: That accomplishes it pretty much. 

The Court: I did not see that. 

Mr. Boland: I thought it was inadvertent, because in 
your opinion you spelled out the three. 

On finding No. 54, the only thing we have is an addition: 

“ * • However, Wilhelm or Marta von Opel never 
demanded nor received any income of any nature from 
the usufruct.” 

The Court: That is correct, isn’t it, Mr. Burling! 

Mr. Burling: With the exception f of certain sums— 
rather small sums—paid to them when they were out of 


Germany. 

Mr. Boland: You don’t claim they came under the usu¬ 
fruct, do you! 

Mr. Burling: They came out of the plaintiff; I don’t 
know whether they came out of the usufruct. 

Mr. Boland: They did not come out of the plaintiff; they 
icame out of Fritz von Opel. 

Mr. Burling: That is not so. 

The Court: I will include that; then you can add 
3174 the other if you want to. 

Mr. Burling: Yes, I would like it added. 

The Court: You can say, “Fritz von Opel”; whatever the 
record shows* 

Mr. Boland: How much they received. 

The Court: “Fritz von Opel advanced moneys for a 
trip” so and so. You can work that in there. 

Mr. Burling: I do not know what procedure I have to 
work it in. 

The Court: I have put in here: 
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‘‘Neither Wilhelm nor Marta von Opel ever received or 
demanded any income from”— 

Mr. Burling: It was the plaintiff corporation. 

The Court: “plaintiff corporation.” 

Mr. Boland: But it was charged to Fritz von Opel on 
the books of the plaintiff corporation, so that is still Fritz 
von OpeL 

The Court: Whatever the record shows. 

Mr. Boland: It shows it is charged to Fritz von Opel. 

Mr. Burling: The record shows it is funds taken from 
the plaintiff corporation. 

The Court: All right; “plaintiff corporation.” “on occa¬ 
sions paid.” 

Mr. Boland: “expenses for a trip to South America.” 

Mr. Gallagher: “and paid for shooting stag in 
3175 Hungary.” 

The Court: You can dictate that. I will mark that. 

“Plaintiff corporation on occasions paid expenses”; and 
then I will say, “dictated.” 

Now, why do I have to make a lot of findings of law! 

Mr. Gallagher: Your Honor, I have to make one other 
request as to No. 57. That is the last one. I would like 
that to read: 

“Fritz von Opel is 50 years of age and has no issue”; 
and then I would like to go further and say: 

“His father, Wilhelm von Opel, died in 1948, and his 
mother, Marta von Opel, is at present 75 years of age.” 

The Court: That is all right. Do you want to say any¬ 
thing about the sister! 

Mr. Gallagher: No. 

Mr. Burling: If you are going to discuss conditions now 
rather than condition at the time of vesting, which we 
contend is relevant, I think Your Honor should also find 
that she is now alive. 



1745 


Mr. Gallagher: The Court has found that she is now 
alive. I merely said she is 75 years of age. 

Mr. Burling: I am talking about the sister. 

Mr. Gallagher: There is a finding showing that she is liv¬ 
ing in Switzerland. I presume she is not 6 feet under. 

3176 The Court: Gentlemen, I shall have to leave |iere 
in four minutes. Why do we have to have all these 

conclusions of law? 

Mr. Gallagher: Changes! 

The Court: Yes. 

Mr. Gallagher: Because we think the conclusions as they 
now stand, Your Honor, if I may say so, are not fully ac¬ 
curate, in the light of some of the changes in the findings 
and some of the suggestions that have been made. 

The Court: I will tell you what I am going to hav^ to 
get you to do in these findings of law. I had to make an 
engagement. I thought we would get through with this 
much sooner. I should not have thought that. 

Mr. Gallagher: Your Honor, we would like to point out 
one thing in your opinion. You make reference, inadvert¬ 
ently, on a number of occasions to the use of the word 
“ownership” in discussing the usufructuary. As your find¬ 
ings now property do reflect, and as the testimony of the 
experts on both sides reflected, the title is in Fritz, the 
parents have a usufructuary interest in this property. 

The Court: “Ownership” is a very broad term. You can’t 
be too narrow. When you have a finding as to the law of 
Germany and what the interest is, the fact that I called 
it “ownership” in my opinion is not going to prejudice 
you at all. As long as you have a good, clear fijid- 

3177 ing of what a usufructuary interest is, if I refer 
to it as ownership it is not going to hurt you. 

The Court of Appeals is not going to make its finding 
on my opinion. The only time they take findings of f^ct 
in an opinion is when we do not make adequate findings 
or make an adequate finding in this court. Then they scold 
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us for not having made findings of fact. I doubt if they 
take anything out of that opinion. They might read it, but 
they will take the findings of fact and. conclusions of law 
as I see them. That is what they will do. 

You will find over and over again that they have criticized 
our trial courts because we have not made findings of fact, 
and they have had to look to opinions for that very reason. 
They want us to be precise in what we find. 

Do you need to debate these questions of law very much? 
Could you let me have it in writing? 

Mr. Gallagher: We could submit that. Could you possibly 
give us two days? 

The Court: On the conclusions of law? 

Mr. Gallagher: We want to see the new findings of fact 
as they now stand, so that we may make some comment 
on them. If we could have until— 

The Court: I am going to hand this to Mr. Burling. I 
hope he can read my handwriting. I will give you a copy. 

What I want to know is, Do you need any oral 
3178 hearing on your conclusions of law? 

Mr. Gallagher: I think we can submit those in 

writing. 

The Court: If you do, I will give you an hour some day. 

Mr. Gallagher: We are going to file a motion to reopen 
on the basis of newly discovered evidence. 

The Court: You had better labor pretty hard as to why 
you could not get it before you tried the case. 

Mr. Gallagher: We did not know the person knew the 
story. 

Mr. Burling: May I inquire what the Court expects me 
to do? 

The Court: What I should like to have you do, if you 
will, is to take this draft entitled, “Plaintiff’s Proposed 
Amendments of Tentative Draft of Findings of Fact and 
Conclusions of Law,” and rewrite it for me and for Mr. 
Gallagher—the complete findings as I have made them. 
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These are the only ones in controversy, so the others you 
can just go right along with. 

Mr. Burling: I will not be able to until I get the tran¬ 
script 

The Court: Well, you might. I think I have written in 
here with pencil the way I found them. If you cannot 
understand my handwriting, I will straighten it out. 

We are going to give you a copy of it anyway, Mr. Gal¬ 
lagher. 

3179 Mr. Gallagher: Could we have until the beginning 
of the week, in the light of the reporter’s state¬ 
ment that the transcript will not be ready for two or thiree 
days! 

The Court: Oh, yes; I am not going to sign it without 
giving you a copy. If you need another hour or two some 
day, I will give it to you. 

Mr. Gallagher: Thank you very much. 

The Court: I want to be perfectly fair about the matter, 
of course. 

If you cannot spell it out from my handwriting, 2Sjlr. 
Burling, and you do not mind coming to me, I shall be 
glad to interpret it for you. I do not want to have to do 
this all over again unless I have gone completely astray 
on this, because I have, I think, settled all of the findings 
of fact. On the conclusions of law, if you need an oral 
hearing on them, I will try to find a couple of hours for you. 

All right. 

(At 3:50 p.m. the hearing was concluded.) 


3182 


Proceedings 


Mr. Baum: If Your Honor please, I would lijke 
to inform the Court that Mr. Burling is unable to be here, 
because he has left for Sweden to take depositions in tne 
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Bosch case, and possibly will not be around for several 
months. 

The Court: By the way, gentlemen, it just occurred to 
me. I noticed the other day that, inadvertently, in dispos¬ 
ing of this matter, in my opinion I wrote that the judg¬ 
ment will be entered dismissing plaintiffs case. That is 
technically an incorrect statement. It ought to be, “Judg¬ 
ment will be entered finding for the defendant.” I should 
have put it that way. I do not know how I overlooked that. 
So I am going to correct the opinion, but the important 
thing is to get the order right. I mean, the opinion does not 
control. 

What is it we have this morning, gentlemen! 

Mr. Gallagher: If Your Honor please, I believe you set 
this time down so that we might discuss the proposed con¬ 
clusions of law, however, reminding Your Honor of the 
statement at our last meeting, namely, that Mr. Burling 
should prepare the findings in the light of the discussion 
that had taken place before Your Honor. We have no in¬ 
tention of going back into the findings of fact except to 
point out two changes, which we think are quite obvious on 
the face that I believe Mr. Baum won’t have any objection 
to them. 

3183 The Court: All right. 

Mr. Gallagher: The first of these is with respect 
to findings 20 and 21, more specifically 21. There it is 
found that: 

“Thereafter, plaintiff invested these funds in various 
corporations and other assets in the United States and 
elsewhere, including the property vested by the Alien 
Property Custodian.” 

As Your Honor will recollect, the record in this case 
disclosed that after the sale of the Opel shares, von Opel 
placed the proceeds in a number of varied stocks, which 
ultimately were put into Spur, Harvard—the vested prop- 
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erties—and others, and then in 1934 and in 1935 th 
shares were transferred to the plaintiff corporation, so the 
plaintiff corporation did not invest the funds from the 
Opel shares in the vested assets, but the vested assetsj in 
fact were transferred from the plaintiff corporation. 

The Court: That is true, is it not, Mr. Baum? 

Mr. Baum: I do not think that is quite true, Mr. Gallag¬ 
her, because I think your own books show that as of 1932, 
when Fritz acquired the stock of Uebersee, or the end of 
1931, whenever it was, he also had a credit on the books 
of the corporation for the entire value of the property 
which his father had given to him; so that whether he 
•invested them personally, he was still doing it on 
3184 behalf of the corporation. 

The Court: The corporation had not been acquired 
then, had it! 

Mr. Baum: Yes. It was acquired in the winter of 1^31 
or early 1932. 

Mr. Gallagher: If you will recollect the chart, the fuijids 
were held by von Opel, in different accounts in New York, 
and the only funds that were transferred to the corpora¬ 
tion for which a credit was set up on the books for von 
Opel were for the purchase of the million dollars in gold. 
The other shares were held for von Opel, and it was i^ot 
until 1934 and 1935 that he transferred these to the corpo¬ 
ration and received a credit of some eleven million Swiss 
francs. 

The Court: Let me ask you this. Look at 21. Why wop’t 
we get it by saying: 

“ Thereafter, these funds were invested”? 

That is all you need. There is not any question that it 
came into the possession of the plaintiff before the vest¬ 
ing, and I think the findings will show that. 

Mr. Baum: That is the only concern I had. 
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The Court: I think they do. I am sure they do. 

“Thereafter, these funds were invested.” 

You can say, if you want to: 

“Later, before the time of vesting by the Alien 

3185 Property Custodian, they became the assets of 
plaintiff corporation.” 

Put it in there, if you want to. 

Mr. Baum: If Your Honor please, I would like to call 
Your Honor’s attention to Mr. von OpePs affidavit in the 
Gold case, which says: 

“I left New York or or about June 5, 1932, returned to 
Switzerland; thereafter I got in touch by cablegram with 
Mr. Hoffacker with regard to the investments of Uebersee 
Finanz-Korporation A.G. in the United States.” 

I also would like to call your attention to the fact that 
the bank accounts were transferred to the name of Ueber¬ 
see in May or June of 1932. 

The Court: Put it in here. The only point I had in mind 
was, I supposed from the beginning, when he was given 
the power of attorney by his father, he had to go through 
the transaction of investing them through various corpo¬ 
rations. I had the impression he had done that before they 
were transferred to Uebersee. 

Mr. Gallagher: That is what the record indicates. 

The Court: That was my impression. It does not make 
any difference. If they went to Uebersee before the vest¬ 
ing, these funds were invested in various corporations, in¬ 
cluding property vested by the Alien Property Cus- 

3186 todian— 

Mr. Gallagher: And subsequently transferred to 
the corporation. 

The Court: Just say subsequently, but before vesting by 
the Alien Property Custodian. 
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Mr. Gallagher: You can make the date, “And prior to 
1936,” because it took place in 1934 and 1935. Put it baik 
as far as that 

The Court: Subsequently, prior to 1936. 

Would that get itf They were vested in 1941. 

Mr. Gallagher: 1942. 

The Court: Subsequently, prior to 1936— 

Mr. Gallagher: Were transferred to the— 

The Court: —these funds— 


Mr. Gallagher: These assets or these shares. 

The Court: Assets. 

Mr. Gallagher: Assets. 

The Court: —assets were transferred to the plaintiff. 
I have written it in here. I will give it to you. That gets it 
all right. 

Mr. Gallagher: Yes, that is satisfactory. 

We have one other suggestion, and that is all. 


The Court: You said something about 20. What about 
that! 

Mr. Gallagher: 20 related with 21, and we were contem¬ 
plating making it one, but I think 20 can stand the 
3187 way you have (hanged 21 now. 

Now, the only other suggestion, because we do 
think it gives an inference which I believe the Court would 
not want drawn, because the record does not reflect it, is 
in the finding 53. 

With respect to the last sentence thereof, it now reads: 

“Plaintiff corporation on occasions paid the expenses o^ 
trips made by Wilhelm von Opel.” 

The day that we were in court, you stated that Mr. Bur 
ing should draft it to read—this is page 3174— 

“Plaintiff corporation on occasions paid expenses for a 
trip to South America.” 

I then added at that point: 

“and paid for shooting stag in Hungary.” 
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The Conrt then said: 

“Ton can dictate that I will mark that 

“ ‘Plaintiff corporation on occasions paid expenses’; and 
then I will say, ‘dictated.’ ” 

We would like it to read: 

“Plaintiff corporation on occasions paid expenses for 
a trip to South America and paid for the shooting of a 
stag in Hungary. However, said expenses were charged to 
the account of Fritz von Opel.” 

We would like that sentence added, and, in support of 
that request, I refer you to Plaintiff’s 147 for April, 
3188 1937, which, you might recollect, we pointed out at 
that time—that the amount is charged to him. 

The Court: What was this inf You do not have to put 
in all the details. How did you have itf “Plaintiff corpo¬ 
ration”— 

Mr. Gallagher: “paid for the expense of a trip made by 
Wilhelm von Opel.” 

The Court: All you need is, “paid the expenses of a 
trip to South America.” 

And what is the other onef 

Mr. Gallagher: “and for the shooting of a stag in Hun¬ 
gary.” 

The Court: You do not need that. 

Mr. Gallagher: All right, “paid the expenses of a trip 
to South America,” period. 

The Court: And Hungary. 

Mr. Gallagher: And Hungary, all right. 

The Court: “paid for a trip to South America and 
another trip to Hungary.” 

Mr. Gallagher: “vacation trip to Hungary.” I would like 
the word in there, so it does not show he was going on 
business. 

Mr. Baum: If Your Honor please, they are now getting 
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outside of the record. Nobody said over there it was a 
vacation. 

3189 Mr. Gallagher: It was stated in the record that 
it was for the shooting of a stag. 

Mr. Baum: It may have been business and a vacation 
as welL 

The Court: Well, put what the record shows. 

Mr. Baum: Mr. Gallagher, in reference to this Hungary 
business, is referring to a statement in the books of pay¬ 
ments of expenses to Count Edelsheim in Hungary. There 
are at least 80 items in the books of Uebersee that were 
made to Count Edelsheim. If one is to Count Edelsheim, 
I think we might legitimately infer that all of them arei 

Mr. Gallagher: I do not want to argue a point that lias 
not at all been raised by defendants at this time, bull I 
will state, to refresh his recollection, that Mrs. von OJ>el 
testified that in April of 1937, which is the date on which 
this advance to Edelsheim is credited, Edelsheim and von 
Opel went to Germany, and she met him at that time at 
Hamburg. 

Now, in connection with the Hungary trip, there were 
only 509 Swiss francs advanced to Wilhelm von Opel, 
which is about $150, and that was brought out by Mr. 
Burling himself, and not by us, in the earlier portions of 
this case. 

Those are the only suggestions that we have now |at 
this time with respect to findings of fact. 

The Court: This will get it, I think: 

“Plaintiff corporation paid the expenses”— 

3190 This was after the agreement of 1931? Is that it? 

Mr. Baum: That is right. 

The Court: “after the agreement.” 

It is 1931, is it? ; 

Mr. Gallagher: That is when we acquired it. I think it fs 
surplusage. I do not think you need it in here. 
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The Court: You want to tie it in. 

Mr. Gallagher: All right; “after 1931.” 

The Court: I do not care whether you say 1931. You are 
talking about a usufructuary agreement, whenever it came 
into effect After the usufructuary agreement came into 
effect 

Mr. Gallagher: Excuse me. I think you might better leave 
that language out Your Honor, because the shooting of 
the stag took place back in 1934, and in your own findings 
you find that the usufructuary agreement came into being 
some time prior to June— 

The Court: “After the usufructuary agreement was 
made.” 

Mr. Gallagher: “After the usufructuary agreement was 
made, or after October 5,1931.” 

The Court: Now, this will give it: 

“After the usufructuary agreement was made on Octo¬ 
ber 5, 1931, plaintiff corporation paid the expenses of a 
trip to South America and a trip to Hungary made by Wil¬ 
helm von Opel, said expenses being later charged 
3191 on the books”—Is it later? 

Mr. Gallagher: “said expenses”— 

The Court: “said expenses being paid on the books of 
plaintiff corporation to Fritz von Opel.” 

Mr. Gallagher: Yes, sir; I think that is correct. That 
is correct, isn’t it, Mr. Baum? 

Mr. Baum: I believe so, Your Honor. 

The Court: Yes; I think that is all right. 

Mr. Gallagher: I realize that Your Honor stated, at the 
time that we had our discussion about the tentative find¬ 
ings of fact, that you were reluctant, if it was feasible, to 
make any changes in the opinion as drafted. However, I 
would, with Your Honor’s indulgence, like to point out 
several changes, some six or seven, which we feel are com¬ 
pletely unsupported by the findings of fact which now have 
been arrived at 
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I point first to page 7 of your opinion, and I point to the 
third line of that second paragraph, where you have the 
words “joint title.” 

I think Mr. Baum will agree with the fact that that should 
be deleted, and Tour Honor has found to the contrary on 
your own findings. 

The Court: Where is that? 

Mr. Gallagher: Page 7. 

Mr. Baum: Now, where is it contrary to the find¬ 
ings t 

3192 Mr. Gallagher: He finds legal title is in Fritz von 
Opel. 

Mr. Baum: And Wilhelm von Opel had in rem rights, 
which in our law is equivalent to some title. I think “joint 
title” is a short form of describing it. 

The Court: I thought I took that bodily out of the testi¬ 
mony of one of the witnesses. 

.Mr. Gallagher: No, Your Honor. None of the experts 
testified to that. Your findings are to the contrary on that 
and as to what the experts all testified. There is no joint 
title in the usufructuary and in the owner. One has the 
legal title and the other has the beneficial owner si ip. 
Joint possession is what they get, not joint title. 

Mr. Baum: It would be the equivalent, Your Honor, of 
an equitable title, under our law. 

The Court: I knew that, but the testimony on the stand 
was that it was not exactly like our law. I remember tb|at. 
I did not pick that out of the air, did If 

Mr. Baum: I do not think so, Your Honor. 

The Court: I am positive there was some testimony on 
that. 

Mr. Boland: Your Honor, I handled the legal end of 
it, as you will recall, and I know definitely the whole theory 
that I worked with on German and Swiss law was abso¬ 
lutely the fact that there was only one title, ^nd 

3193 that was Fritz von Opel, under a gift agreement. 

The Court: I have some recollection that Dr. 
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Kronstein said they did not have any such thing as we 
have here—equitable title. 

Mr. Gallagher: There is no such thing as equitable in¬ 
terest in German law, as I understand. I am sure that I 
did not hear Miss Schoch testify that there was such a 
thing as point title under a usufruct. She gives no indica¬ 
tion to me that she did. 

The Court: I do not remember, frankly, where I got it. 
I thought I got that out of the testimony. 

Mr. Baum: If I may make a suggestion, Your Honor, 
which Mr. Gallagher may agree to, if you want to strike 
out the words “joint title” and put in “beneficial enjoy¬ 
ment”— 

The Court: All right. 

Mr. Gallagher: All we are trying to do is conform to 
your findings, Your Honor, and, frankly, there have been a 
number of questions asked us by other lawyers as to the 
opinion. We are trying to clarify it. 

The Court: There is a beneficial enjoyment, isn’t there? 

Mr. Gallagher: There is a beneficial interest in the usu¬ 
fructuary after it has been established, yes, sir. 

The Court: That is what I say. 

Mr. Gallagher: But that is not joint title under 
3194 German law. Under German law, the whole title is 
in the legal owner. 

The Court: All right. We will make it “beneficial in¬ 
terest.” 

Mr. Gallagher: How would that line read, then? 

“Beneficial interest and the right to co-possession”— 

The Court: Beneficial interest. If they have beneficial 
interest, they have a right. A beneficial interest is a right 
to demand that. That is a beneficial interest 

Mr. Gallagher: I think we might clarify it, Your Honor. 
You followed that in your finding 52, and you followed that 
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in your opinion, except that if you took this first joint 
title, which you are now calling beneficial interest, and 
you conformed it to finding (a) in 52, it would be in com¬ 
plete conformance with your finding of fact. 

Mr. Baum: If Tour Honor please, it just does not in¬ 
clude (a). Mr. Gallagher is overlooking the first part of 
52, which says, “An in rem right in property,” which is hot 
stated in the opinion. 

The Court: I will tell you what I will do, if you w^nt 
me to. I will substitute (a), (b), (c), (d), and (e) right 
in here. 

Mr. Gallagher: Instead of that paragraph, then? 

The Court: Oh, yes; that covers it. 

3195 Mr. Gallagher: Yes, Tour Honor. 

The Court: Isn't that all right? 

Mr. Baum: If you get also the first sentence of 52, which 
says they have an in rem right. 

The Court: We have all of that. 

Mr. Baum: That precedes (a). 

Mr. Gallagher: All of 52 would be his opinion. 

The Court: Just say, “Under German law,” and then 
copy 52. 

Mr. Gallagher: That is satisfactory, because that con¬ 
forms, then, with your finding, Your Honor. 

The Court: Now, I want to leave some of that in. Then 
I take up other rights created by the terms. 

Mr. Gallagher: That is where you would strike, in other 
words, from the first start of the sentence down to “other 
rights,” and you would continue on, as I see it. 

The Court: That is all right. I will insert, “under Ger¬ 
man law, copy 52,” and then— 

Mr. Gallagher: Pick up at “other rights”? 

The Court: And then the words “other rights.” That 
stays in. All right 

Mr. Gallagher: Now, the next suggested strike is on 
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page 8, in paragraph 1, the third line thereof. Yon found 
that: 

“Wilhelm and Marta von Opel and their daughter, 

3196 Mrs. Elinor Sachs, were citizens of Germany and 
‘enemies’, as defined by the Trading with the Enemy 

Act" 

Your finding of fact is to the contrary. She is a resident 
of Switzerland and as such not an enemy within the defini¬ 
tions of the Trading with the Enemy Act. We feel that the 
sister should be stricken out of that paragraph to conform 
with your findings. 

Mr. Baum: She may still be a citizen of Germany. She 
probably is. 

Mr. Gallagher: Yes, but she is a resident of Switzer¬ 
land. 

Mr. Baum: I agree she is not an enemy under the Act; 
I agree. 

Mr. Gallagher: I think she should be stricken from that 
line. 

The Court: Where is that? 

Mr. Gallagher: The second and third line of this para¬ 
graph here (indicating), “and their daughter, Mrs. Elinor 
Sachs.” If you strike that much out, you would conform 
with your findings. 

The Court: Where is that! 

Mr Gallagher: Page 8. 

Mr. Baum: If Your Honor please, I would suggest you 
do it another way. Why not do it before the words 

3197 “and enemies” and why not insert “Wilhelm and 
Marta von Opel”? 

Mr. Gallagher: I am striking their daughter, Mrs. 
Elinor Sachs. 

Mr. Baum: That takes out the fact that she is a citizen 
of Germany. N 

The Court: We can put another paragraph in as to her. 
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“At all times involved in this suit, Wilhelm and Marta 
von Opel were citizens of German.” 

What do you want in there now? 

Mr. Gallagher: “Were citizens of Germany.” 

The Court: What do you want to say about Elinor Sachs! 
She was a native of Germany living in Switzerland! 

Mr. Baum: That is correct, Your Honor. 

Mr. Gallagher: I would like you to add that the record 
is barren of any evidence as to what citizenship she does 
have. 

Mr. Baum: Nobody has proven to the contrary. 

Mr. Gallagher: All right. Leave it that way. 

The Court: “Their daughter, Mrs. Elinor Sachs”—Do 
you know how long it has been since she has been there! 

Mr. Gallagher: Your Honor, I frankly do not think there 
is anything in the record to indicate. Even Mr. von Opel 
does not know how many years, but a long period of time. 
He does not communicate with her, it is my understanding. 

The Court: “Native of Germany, presently te- 
3198 siding in Switzerland.” 

All right 

Mr. Gallagher: Then, on page 9, sixth and seventh lines 
of that second paragraph, where you say, “It seems to npie 
the usufructuary interests of Wilhelm and Marta von Opel 
and the contingent interests which they, their daughter or 
her issue, all alien enemies.” 

That should be changed. 

The Court: You can just cut that out there. 

Mr; Baum: You mean the words, “their daughter or her 
issue”! 

Mr. Gallagher: If you strike out “their daughter or her 
issue,” that would take care of it, and change the word 
“all” to “both,” to read a little better. 

The Court: Just say “alien enemies.” 

Mr. Gallagher: Strike the phrase, “their daughter or 
her issue.” 
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The Court: “Alien enemies.” 

I do not know whether you need “alien enemies” in there 
at that point. 

Mr. Gallagher: It does not hurt. 

The Court: It seems to me it is really a little better to 
cut out the words “all alien enemies,” and leave the others 
in. 

Mr. Baum: It really is a matter of style, I believe, 

3199 rather than anything else. 

The Court: Although I think that styling is a 
little better. 

Mr. Baum: I think the record is clear— 

The Court: You do not have to call them what they are. 

Mr. Gallagher: But the contingent interest of the 
daughter, or her issue, being a resident of Switzerland, 
does not taint. 

The Court: But a native might. I have always had in 
mind that a native, even resident somewhere else— 

Mr. Gallagher: But the Act, if I may say so, is controlled 
by residence, not nativity. 

The Court: Not on your taint proposition. It will prob¬ 
ably help your point a little bit, to be perfectly frank with 
you. You and I will probably disagree on the proposition, 
but I think if she were the only one who had any interest 
in the property—she and her brother Fritz were the only 
ones who had any interest in the property—it might very 
well be that you could not spell out anything out of that; 
but when you show that the mother and father and brother, 
who has had all these affiliations with his country, and the 
daughter, who has had that, and who may, for all we know, 
return back there, that gives a little flavor to the taint— 
not much, but a little. Do you see! All those circumstances 
may be taken into account. Very frankly, that might 

3200 give you a point. 

Mr. Gallagher: All right, Your Honor. 
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The Court: Of course, I may be wrong about that. It 
may be that if they get into another country, whether t^iey 
take out citizenship or not, that stops all taint. I frankly 
cannot see that. I believe if Hitler went over into Switzer¬ 
land and held property, it would still be enemy taint, un¬ 
less he became a citizen. It is hard to divest yourself from 
all that. That is what I had in mind. 

Mr. Gallagher: All right. 

The Court: Start out with “alien enemies.” That helps. 

I will strike that out. 

Mr. Gallagher: The next suggestion is on page 10, start¬ 
ing the sixth line, the sixth, seventh, and eighth. 

In light of your finding 10, in light of the evidence that 
he spent only about 10 per cent of his time in Germany, I 
think that sentence that he had his roots firmly planted in 
Germany—-firmly planted in that country—is not founded 
on the record. 

The Court: What I am talking about when I say “roots” 
is devotion, and I am trying to tie into the proposition that 
a man who is born in a country and has ancestors th|ere 
from time immemorial, and has made fortunes there, and 
has been, as you say, a leading light in his country, 
3201 and a representative in Olympics and world affairs, 
has the most powerful rootage in the world. I frank¬ 
ly could not understand the man’s turning against his 
country under those conditions. There is not any oppro¬ 
brium attached to him as far as I am concerned. As fail as 
I am concerned, I rather dislike a man who would do other¬ 


wise. That is what I am talking about when I say “his 
roots.” 

Mr. Gallagher: All right, Tour Honor. 

The Court: It may be that down here at the bottom— 

Mr. Gallagher: That is what I am going to indicate. 

Where you have “continued allegiance to,” that is :iot 
in conformity with finding 10, which is interest in the wel¬ 
fare of and sympathy for Germany. We had quite a dis- 
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cussion on the word “allegiance” at the time of our last 
hearing. 

Then, the next sentence, “I find beyond doubt his fealty 
at all times has been to his native country of Germany.” 

In other words, as you found, it should be substituted 
for that sentence and we think that you could add that and 
start in, after the words “naturalized citizen of Liechten¬ 
stein,” and carry on with finding 10. 

The Court: “I find beyond doubt”— 

Mr. Gallagher: The sentence just before that. 

The Court: “I find beyond doubt that he had a 
3202 continued interest in the welfare of and sympathy 
for Germany.” 

Mr. Gallagher: I think if you were to start with the sixth 
line from the bottom of that paragraph, “Statements made 
by Fritz von Opel after 1939”— 

The Court: “Statements” is the reason for it, but this 
will fit into 10 if I say: 

“In technical form Fritz von Opel is a citizen of a neutral 
country, but I find beyond doubt that he had a continued 
interest in the welfare of and sympathy for Germany.” 

Mr. Gallagher: That is all right, Your Honor. Then you 
can strike the last clause in the preceding sentence. 

The Court: Wait just a minute. “Copy from finding 
10,” I will mark that. 

“That in 1939, when he became a naturalized citizen of 
Liechtenstein”— 

Mr. Gallagher: ‘“That between the time in 1939”— 

The Court: These are acts performed. 

“Then in 1939, when he became a naturalized citizen of 
Liechtenstein, and in 1941, when war was declared by the 
United States, he had”— 

Mr. Gallagher: I think you can just put this whole thing 
in there (indicating). 
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The Court: When I put these words “he had” in here, I 
simply mean it is to be copied in this way, but not 

3203 when you rewrite this. You do not bother this page 
at alL 

Mr. Gallagher: You are not changing the finding of fact 
at all? 

The Court: I am not changing the finding of fact, but 
in order to make that read smoothly, I say, “Copy finding 
that in 1939 he had—” 

Mr. Gallagher: Your Honor, I suggest we need the words 
“between the time” in there, not to segregate 1939 and 
1941, because the statements were not made in 1941. 

The Court: You want to say— 

Mr. Gallagher: “Between the time.” 

The Court: “Between the time” does not have any sig¬ 
nificance. “Between 1939.” 

Do not rewrite it, but that is inserted as changed in 
pencil. 

Mr. Gallagher: One other change in the line before, 
“indicate a continued allegiance.” That should be changed 
“interest.” As a matter of fact, you could strike that 
phrase there. 

The Court: No. 

Mr. Gallagher: Leave it like that and put the word “in¬ 
terest” there. 

The Court: Oh, I see what you mean. “Statements 
made.” We can copy the finding. 

Mr. Gallagher: Copy the finding. 

3204 The Court: Copy page 10. 

Mr. Baum: Your Honor, that takes out your state¬ 
ment that he was in technical form a citizen of Liechenstein, 
and I think we are entitled to have that in, and I think it 
is important to you as well. 

The Court: I guess that is right. The statements made 
are not so very important. We will let that stand as it is 
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here. That is a little better reasoning, but we will strike 
this whole paragraph out. 

That is what you wanted, is it not? 

Mr. Gallagher: You are going to let it read, “In techni¬ 
cal form Fritz von Opel is a citizen of a neutral country, but 
I find beyond a doubt that”— 

The Court: “That between 1939 and 1941”— 

Mr. Gallagher: “When he became a naturalized citizen, j 
he had a continued interest”? 

The Court: Yes. This shows what is meant. 

Mr. Gallagher: That clarifies it. 

You have stricken that preceding sentence? 

The Court: Yes, entirely. 

Mr. Gallagher: Now, page 11 of the opinion, starting the 
end of the fifth line. 

You have the line in there, “There is evidence tending 
to show.” 

Before that line, “Before the war, it is clear the 
3205 output was shipped to Germany,” is what you say. 

I submit, Your Honor, that that is not correct. I i 
refer Mr. Baum to record pages 2442 and 2443, wherein 
it was testified that a total of about 2,000 tons—slightly 
less than 2,000 tons—of bauxite was the output of the mines 
to von OpePs own knowledge; that of this amount 1,000 tons 
were sold in 1936 to the Hungarian Bauxite Trust; that 
subsequently the remaining portion— 

The Court: What do you say? 

Mr. Gallagher: That a part of the output— 

Mr. Baum: Where is there evidence that only part of 
the output was shipped? 

Mr. Gallagher: If you will read 2442 and 2443. I 

Mr. Baum: Is that Mr. von OpePs testimony? 

Mr. Gallagher: That is Mr. von OpePs testimony. 

Mr. Baum: Has he suddenly been endowed— 

Mr. Gallagher: That is the only testimony. 




1765 


Mr. Baum: Look at the defendant’s exhibits which show 
where the output went—to the Giulini Brothers. The docu¬ 
ments in evidence show a greater output than Mr. Gallagher 
is talking about, and that went to Giulini Brothers. 

Mr. Gallagher: Less than a thousand tons, as of the 
time we are speaking of, in the ’30s, before the war. There 
were 2,000 tons at that time. When you are talking aboux 
the war period, from the way the Judge has the 

3206 language in here, you are apparently talking about! 
two phases, before we go to war and before the other? 

go to war, which would be the 1939 and the 1941 period. 

The Court: I do not think it makes a terrible lot of 
difference, frankly. I did not intend to make any distinc¬ 
tion between a claim that it was ever shipped and that it 
was not. I do not think there is any debate on that point. 

Mr. Gallagher: Let us drop that and go to the next 
sentence: 

“There is evidence tending to show also that Trans- 
danubia shipped bauxite to Germany after declaration 
of war between Hungary and the United States.” 

There is no evidence now— 

The Court: Before the war it was part of the output. 
Now, we have got that. 

Mr. Gallagher: Now, the next sentence. After the 
United States and Hungary are at war—and there is no 
evidence in the record, as you will recollect from our last 
hearing, and from finding 31, that bauxite was shipped 
to Germany—after the declaration of war between Hungary 
and the United States—finding 31 sets forth what happens. 

Mr. Baum: May I direct Your Honor’s attention to 
Defendant’s Exhibit 90-F, which says that 617 kilograms 
of bauxite were shipped to Giulini Brothers in December, 
1941. 

Mr. Gallagher: It has no date specification. As 

3207 you will recollect, Your Honor, we showed that in 
October eighteen or nineteen hundred tons were 
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shipped; in November some eight or nine hundred tons 
were shipped; and by the time you get down to December 
you had approximately 600 tons shipped, with a falling off 
and from which we say the inference could be well drawn 
that there were no shipments after the 13th of December. 

Mr. Baum: Mr. Gallagher is now testifying that all the 
shipping was in the first 12 days of December. There is 
no evidence of that. ' 

Mr. Gallagher: Tlie inference can be drawn, from the 
falling off of production and the fact that it is about one- 
third of the production in October, that that was the fact 
rather than the inference that it was taking place all during 
December. We have no evidence, anyhow, as to what 
happened. 

The Court: You could say, “at and about the time of 
the declaration.” That certainly was at and about. 

Mr. Gallagher: That is all right. “At or about” rather 
than “after.” 

The Court: At or about December. 

Mr. Gallagher: December 13 was when Hungary and 
the United States went to war. 

The Court: “Shipped bauxite to Germany.” 

Maybe I had better put the dates, along in October, 
November, and December. 

3208 Mr. Gallagher: October, November, and Decem¬ 
ber, 1941. That will be in conformity with your 
finding, then. 

The Court: “Shipped bauxite to Germany at or about” 
—just say “in December.” 

Mr. Baum: In your finding you said “during,” Your 
Honor. 

The Court: All right; “during December.” 

Mr. Gallagher: “During October, November, and Dec¬ 
ember,” was your finding. 

The Court: “During December.” As long as you do 
not say it is after. 
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Mr. Gallagher: Yes, Your Honor. 

The Court: “During December, 1941, which was at oif 
about the time of the declaration of war between Hungary 
and the United States.” 

Mr. Baum: If Your Honor please, I do not know what 
Mr. Gallagher is attempting to do by whittling away at 
sentences of the opinion at a time. 

The Court: What he did not want me to say was that 
I make a specific finding that it was after. I did not mean 
that. The way I recall it is that there was definite evidence 
that it went in there in December. Then I came to the 
conclusion later on, as you remember, that in so much 
as that condition existed and the parties who were on| 
the witnes stand did not tell anything of any certain 
3209 cessation of it, it is reasonable to assume that the 
corporation was carrying on that way. 

Mr. Baum: Not only that, but in 1941 you find that i 
they had a two-year contract to ship bauxite, until the I 
end of 1942. 

Mr. Gallagher: That is correct, but, at the same time, 
in our last hearing you stated to Mr. Burling, “Mr. Burling, j 
it you have no other letters or orders showing any shipments 
after December, I can’t find that there were any shipments.” 

That is the statement you made. 

The Court: This opinion does not control, anyway. 
The Court of Appeals will read it, but they are going to 
have the facts here. I do not want to write anything in 
here that is inconsistent with anything here. 

Mr. Baum: They are pulling out part of your finding 
and not the other part. 

The Court: I did not mean to find that there was specific ! 
evidence here that the shipped it there afterwards. 

Mr. Baum: It seems to me, Your Honor, it is not asking j 
too great an inference if we prove shipments during De¬ 
cember and a contract going for another year. Frankly, I 
do not see the need for burdening your opinion and re¬ 
stating finding 31. 
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The Court: The only thing is, if I am making a finding 
that is inconsistent with it, I should change that. 

3210 I think I will let that go that way, “During De¬ 
cember, which was at or about the time of the dec¬ 
laration of war.” 

You have that in there. This is not anything that is going 
to change this one way or the other. 

Mr. Gallagher: The last suggested change on the 
opinion is the last sentence of that same paragraph, the 
last clause thereof, “which apparently supplied war ma¬ 
terials to the enemies of the United States.” 

The Court: I think that is probably so. They say that 
is a conclusion, but if it is illogical, then the Court of Ap¬ 
peals can say so. 

Mr. Gallagher: I won’t press it, Your Honor. 

The Court: Have you finished it? 

Mr. Gallagher: Yes. 

The Court: I am going to put at the bottom, “Judgment 
will be entered in favor of the defendant,” instead of “dis¬ 
missing plaintiff’s suit.” 

All right. 

Mr. Gallagher: In discussing the conclusions of law— 
and I will try to make this as brief as possible—I would 
like, with Your Honor’s indulgence, to turn to conclusion 
6 first. We have previously argued 5, and Your Honor has 
made up his mind on what constitutes enemy taint. We see 
no necessity for taking time to reargue number 5. 

We would rather argue 6 or point out a suggested 

3211 change, and then I would like to lump 2, 3, and 4 
together for a brief suggestion. 

In 6, in the light of what we were discussing on Trans- 
danubia, the fourth line, “During World War II mined 
bauxite,” is an affirmative statement and goes much far¬ 
ther than the findings. 

Mr. Baum: World War includes from September, 1939. 

Mr. Gallagher: But you have “for the benefit of an 
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enemy of the United States," and you do not become an 
enemy of the United States until the United States is at 
war. 

Mr. Baum: All I can say is that this is a conclusion 
which the Judge is entitled to draw. 

The Court: Is there any evidence that Hungary w$s 
doing that! 

Mr. Baum: Hungary itself was an enemy. 

The Court: All we have to do is say: 

“Ownership of Transdanubia Bauxit, A.G., had mined 
bauxite for the benefit of Germany." 

You do not have to say the time. Do not call them an 
enemy or anything else. It does not make any difference. 
You do not have to say the time. 

Mr. Gallagher: There is nothing in the record to show 
that they mined bauxite for Germany after December, 1941. 

The Court: I say, “which mined bauxite for the benefit 
of GermanyThat is all I have got. 

3212 Mr. Gallagher: At what time! Time becomes 
relevant. 

The Court: The findings of fact are in here. 

Mr. Gallagher: You are just going to make that broad 
statement? 

The Court: That is all. This is not any additional 
finding of fact. As a matter of fact, you could say: 

“The circumstances of the acquisition of Fritz von Opel’fe 
Liechtenstein citizenship and his attachment to ancjl 
sympathy for Germany and plaintiff’s ownership of Trans)- 
danubia.” 

That would do it, but it makes a little smoother readin 
to say: 

“Which mined bauxite for the benefit of Germany." 

Your time element is in there. I do not want to ad^ 
anything to what I have said before. 
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Mr. Gallagher: In the next to the last line in that 
paragraph, where you say, “With the evidence of owner¬ 
ship,are you talking about the same ownership as you 
do in number 2, where you say it is indirectly! In one 
it is indirectly owned. 

The Court: Cut out “evidence, 1 * if you want to. 

Mr. Gallagher: In finding 2 you say the plaintiff is 
indirectly owned. 

The Court: The enemy we are talking about here is 
Wilhelm. That is the one you are talking about here, 
3213 is it not! 

Mr. Gallagher: The corporation is the one that 
owns the securities. That is neutral. 

The Court: We are talking about Wilhelm, the father. 
There is not any question about that, is there! 

Mr. Baum: No, sir. 

The Court: I am certainly not finding the plaintiff 
corporation is an enemy alien. 

Mr. Boland: Your Honor, it seems to me that it is 
going to present a problem on appeal where you find that 
legal title— 

The Court: Vested securities, with the evidence of 
ownership control by Wilhelm and Marta von Opel. 

Mr. Boland. On appeal we have a problem where we 
have already found that Fritz von Opel is the title holder 
or that Uebersee is the title holder of the stock, of all 
the assets. Fritz von Opel has full title to all shares of 
Uebersee. We have a conclusion of law that he owned 
these assets. It seems to me we are in conflict if the 
Government is going to take any advantage of that 
conclusion. 

The Court: I have labored the point out in the opinion 
that they controlled it. I have labored the point out that 
there is a certain type of ownership in them. 

Mr. Boland: That is why Mr. Gallagher asked you 
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the question, Are you talking about any direct 

3214 . ownership, as you are in conclusion 21 

The Court: I suppose they are writing this, 
but what I am talking about is the ownership of Marta 
and Wilhelm and their control. That is what I am talking 
about. If you want me to put their names in there, th^t 
is all right. 

Mr. Boland: It is just that the word “ownership” 
does not connote any legal title as distinguished froin 
Fritz. 

The Court: I do not mean that. The ownership I aip 
talking about is that interest that they have that we have 
been talking about—usufructuary. 

Mr. Boland: As long as it is clearly understood. 

The Court: Do you want to say “usufructuary owner¬ 
ship” f 

Mr. Boland: I think that would improve it. 

The Court: That is all the evidence— 

Mr. Gallagher: “Evidence of usufructuary ownership.^ 

The Court: I am not trying to add to anything tha|t 
I have found by these conclusions. 

Mr. Boland: You see, while we will be the same peopl^ 
arguing on appeal, I understand Mr. Baum and the others 
might not be. 

The Court: The Court of Appeals would be a pretty 
poor group of Judges if they think that my conclusions 
of law make additional findings of fact. I am not doing 
that. That would be stupid of an appelate court to say 
that—to say that Judge Laws is finding some owner- 

3215 ship he has not talked about before. It would be 
stupid. But if you want me to say “usufructuary”— 

Mr. Boland: That will clear up the problem we have. 

Mr. Baum: We object to that. It is very vague to 
say “usufructuary ownership.” 

The Court: I am going to leave “control” as it is. 

Mr. Baum: I hoped you would. 
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The Court: I will tell you what we will do: 

“The aforesaid ownership and control by Marta and 
Wilhelm von Opel.” 

That will do it. That will certainly get it. 

What were the words I used! 

Mr. Boland: “Aforesaid ownership and control by. 
Marta and Wilhelm Von Opel.” 

The Court: “Ownership and control as aforesaid of 
the vested securities by Wilhelm and Marta von Opel, 
alien enemies.” 

Does that finish it up? 

Mr. Gallagher: No, Your Honor. I would like to dis¬ 
cuss, somewhat briefly, 2, 3, and 4, and I will group them 
all together. 

2, 3, and 4 set up the elements which you also talk about 
in 5, which constitute taint, and are predicated on the 
finding of fact by Your Honor that Frankenberg was 
the agent of Wilhelm von Opel, and in finding 40 you 
3216 stated correctly that the record is bare of any 
evidence that after 1940 Frankenberg exercised 
any control over the plaintiff, but you said the record 
was bare of any termination of said agency and that, from 
the evidence, the fact that Frankenberg during the thirties, 
you found, had exercised control, you were going to find 
by continuendo, and did as a finding of fact, that he 
still continued to be the agent until the time of vesting, 
and it would be because of that agency, which would 
continue from the time of the outbreak of the war until 
the time of vesting, that alien enemies Wilhelm and Marta 
would indirectly own and control, you find, this plaintiff 
corporation, and thereby constitute taint and bar the 
recovery by the corporation of the stock. 

To state the one line again more succinctly, you have 
found by continuendo, subsequent to 1940, that because 
an individual, Frankenberg, was an agent and because 
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there is no affirmative showing of any termination of jsnch 
agency, as a fact said agency continued until the time of 
vesting. 

I might submit to Your Honor that I honestly believe 
your finding of continuendo and the agency continuing 
until the time of vesting is completely contrary to, the 
rulings of the Supreme Court of the United Stated, in 
the Insurance Company v. Davis, in 95 U.S., at j>age 
425, and I would like to state this sentence out of the 
opinion first, Your Honor— 

The Court: Excuse me just a moment. Let md tell 
3217 you this. I think you are limited a little bit on this, 
which makes quite a difference. When you create 
a usufructuary interest in a party, that usufructuary 
interest, I would certainly assume, continued even though 
the agency which set it up ceased to be active. In other 
words, if he has a custodian agency which vests interest 
in the party, he could stop his activities immediately, 
and you would still have that interest. Suppose thei| he 
had activities of control up to a certain time. You cduld 
stop your control. You could stop exercising your control 
through your agent for the time being, but not lose >four 
right of control. 

If you find anything in there contrary to that, then 
you might swing me around. 

Mr. Gallagher: I find in here one statement first which 
I would like to state to you. 

The Court: Let me tell you what I am talking about, 
suppose I have got to get a title in me or I do g^t a 
title in me by an act of an agent. Title vests in me tljien, 
does it not? In other words, the key is turned over to Ijdm. 
He has sole possession. The interest is in me. From that 
time forward let us say the agent did nothing. I wcjuld 
still have that interest. He could be inactive. He cduld 
be fired. I would still have the usufructuary interest, 
which would remain until it is divested by an overt act. 
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Now, that is point number 1. 

3218 However, this agent also, we find, goes on to a 
period of activity of five or six years or eight or 

nine years, or whatever it was, and then it jnst happens 
that I have not heard of any activity in the last year or 
two or three years. That does not take away from the 
principal his usnfrnctnary ownership, and it does not take 
away the evidence of his control. That is what I mean. 

If I have an agent for me right now and he does not 
happen to do anything for me for the last six or eight 
months, that does not mean that I have given np my 
ownership or interest and control. 

Mr. Gallagher: That is correct, under a normal agency, 
but this case goes further than that. 

The Court: I will hear you. 

Mr. Baum: May I interrupt for one moment, Your 
Honor! 

The Court: Yes. 

Mr. Baum: I am a little bit amazed by what Mr. 
Gallagher is starting to do. We came in here today to 
discuss ostensibly the conclusions of law. Mr. Gallagher 
is discussing the findings of fact. You told him to put 
them in writing. He now walks in with a stack of cases 
which I have never heard of. 

The Court: I do not think we are going to have too 
much trouble about them. 

Mr. Baum: I hope not. 

3219 The Court: If he had some Supreme Court case 
that shows I am wrong, I will give him that oppor¬ 
tunity. 

Mr. Baum: I hope you will give me an opportunity to 
answer it. 

The Court: I think so. 

I want you to bear in mind the point I have before you 
argue something that is different, because I do not think 
the Supreme Court has held anything to the contrary on 
the point I have in mind. Go ahead. 
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re- 


Mr. Gallagher: Your Honor has stated—and I think 
it points up the first sentence in the opinion—that because 
you see no actual acts of agency, that does not mean the 
agency has terminated; it is still in existence. I agree with 
that statement. That is the law. 

The Court: You also agree with me that if you are an 
agent of mine, in setting up a type of ownership, and then 
you stop being my agent, that ownership will continue! 

Mr. Gallagher: Oh, no, not the usufructuary ownersljdp; 
no, absolutely not. 

The Court: You mean if this agent died, then the Usu¬ 
fructuary would abate until you got a successor, until you 
got another one! 

Mr. Gallagher: As a right in rem, you would have to 
establish it. 

Mr. Baum: That is not the law. 

3220 The Court: You would have to prove that lawf to 
me. Your right in rem exists, under every law t;hat 
was ever known. Your title vests in the thing itself ^nd 
never moves out of it by some agent’s dying or taking a tjrip 
away from it by going into another country. 

Mr. Gallagher: The whole purpose of this so-called 
usufructuary interest—and the Government’s contention 
as to the evidences of control—is that if the agency is 
hot in existence and the stock is back with the legal 
titleholder, there is no control element without coming 
back and re-establishing it as a right in rem. 

The Court: You have to get an overt act to do thaij. 

Mr. Gallagher: The record shows stock is being hjsld 
at the Adler Bank to the account of Frima since October, 
1941. 

I would like to discuss just this one question, ^nd 
then be able to answer any questions. 

The Court: Yes. 

Mr. Gallagher: As Your Honor stated, you presumed 
the agency continues. I will discuss the facts briefly. 
I would like to read first one sentence from this decisioh: 
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“In some recent cases in certain of the state courts of 
last resort, for whose decisions we always entertain the 
highest respect, a different view has been taken; but we 
are unable to agree therein. In our judgment, the unquali¬ 
fied assumption on which those decisions are based 

3221 —namely, ‘once an agent, always an agent’; or, 
in other words, that an agency continued to exist 

notwithstanding the occurrence of war between the coun¬ 
tries in which the principal and the agent respectively 
reside—is not correct.” 

Now, this case has been cited subsequently in Williams 
against Paine, in 169 U.S., and more recently, in 1924, 
in 297 Fed., a Second Circuit Court of Appeals opinion, 
the Second Russian Insurance Company case v. Miller, 
wherein that court cited the Insurance Company against 
Davis as the controlling authority. 

I will just apprise you briefly of the background. I ‘ 
will read it from the syllabus. It states it more succinctly 
than I could: 

“A resident of Virginia, who had been before the war 
a local agent of a northern insurance company, refused 
to receive the renewal premium, due December 28, 1861, 
tendered him upon a policy of insurance upon the life of 
a resident of that state. His refusal was based upon 
the ground that he had received no renewal receipts from 
the company, without which he could not receive the 
premium, and that the money, if received, would be 
liable to confiscation by the Confederate Government. 
The evidence further failed to show that the company 
had consented to his continuing to act as such 

3222 agent during the war, or that he did so continue. 
Held, that, waiving the consideration of any question 

in regard to the validity of an insurance upon the life of 
an alien enemy, such tender of payment did not bind the 
company.” 
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Now, the Supreme Court went on to say—and I would 
like to read a few lines, because it sets forth the line 
followed in Williams against Paine and the Second 
Russian Insurance Company case— 

“We deem it proper to consider more particularly the 
question of agency, and the alleged right of tendering 
premiums to an agent, during the war. 

“That war suspends all commercial intercourse between 
the citizens of two belligerent countries or states, except 
so far as may be allowed by the sovereign authority, has 
been so often ascerted and explained in this court within 
the last 15 years, that any further discussion of that 
proposition would be out of place. As a consequence of 
this fundamental proposition, it must follow that no active 
business can be maintained, either personally or by cor- 
respondence, or through an agent, by the citizens of [one 
belligerant with the citizens of the other. The only ex¬ 


ception to the rule recognized in the books, if we lay j out 
of view contracts for ransom and other mattery of 
3223 absolute necessity, is that of allowing the payment 
of debts to an agent of an alien enemy where such 
agent resides in the same state with the debtor. But this 
indulgence is subject to restrictions. In the first place, 
it must not be done with the view of transmitting jthe 
funds to the principal during the continuance of the w[ar; 
though, if so transmitted without the debtor’s connivance, 
he will not be responsible for it. In the next place J in 
order to the subsistence of the agency during the vfar, 
it must have the assent of the parties thereto—[the 
principal and the agent. As war suspends all intercourse 
between them, preventing any instructions, supervisionj or 
knowledge of what takes place, on the one part, and ^nv 
report or application for advice on the other, this relation 
necessarily ceases on the breaking out of hostilities, eyen 
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for the limited purpose beforementioned, unless continued 
by the mutual assent of the parties. It is not compulsory, 
nor can it be made so, on either side, to subserve the ends 
of third parties. If the agent continues to act as such, and is 
so acting, is subsequently ratified by the principal, or if the 
principal’s assent is evinced by any other circumstances, 
then third parties may safely pay money, for the use 

3224 of the principal, into the agent’s hands; but not other¬ 
wise. It is not enough that there was an agency prior 

to the war. It would be contrary to reason that a man, with¬ 
out his consent, should continue to be bound by the acts of 
one whose relations to him have undergone such a funda¬ 
mental alteration as that produced bv a war between the 
two countries to which they respectively belong; with 
whom he can have no correspondence; to whom he can 
communicate no instructions; and over whom he can 
exercise no control. It would be equally unreasonable that 
the agent should be compelled to continue in the service 
of one whom the law of nations declares to be his public 
enemy.” 

Now, we have, in addition to that finding continuendo 
an agency in Frankenberg, a violation of the naturalization 
laws, as evident from the loyalty oath required to be taken 
by him. We have a definite violation of Section 2 of the 
Trading with the Enemy Act, as to which the statute had 
not run prior to the amendments of the vested properties, 
and which were amended on the basis of the Gold case, 
setting up the agency in Frankenberg, because you will 
find, under your definitions, “To trade”—and this is now 
applicable in this case, because to trade, as we pointed 
out earlier in the trial, contrary to Mr. Burling, refers to 
Section 3— 

3225 The Court: Did he testify in the Gold case? 

Mr. Gallagher: No, sir; no affidavit from him in 

the Gold case. 
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In section 3 it is made unlawful and punishable by peni¬ 
tentiary sentence for any person in the United States to 
trade, and so forth. 

When we get to the definition of "to trade,” we fihd, 
under Section (c), “To enter into, to carry on, to complete, 
or perform any contract agreement or obligation.” 

The Court: I have not made any specific finding of 
agency. 

Mr. Gallagher: If he is not the agent from 1941, there 
is nobody to exercise control over this corporation af ;er 
the outbreak of war. 

The Court: You mean the effect of that would be the . 
outbreak of war would end— 

Mr. Gallagher: Frankenberg’s agency. 

The Court: Wait a minute. Your argument was that the 
minute war broke out, and thereby ended Frankenberg’s 
agency, the war in and of itself between the United Stales 
and Germany would end a man’s usufructuary interest! 

Mr. Gallagher: No. Here is what I say. I say the pre¬ 
sumption that should be drawn by the outbreak of the 
war—in other words, reversing the presumption of cpn- 
tinuendo— 

The Court: I do not care whether he was an ag^nt 
3226 after the war or not. My point is the usufructuary 
interest had been set up and it existed as of the tiijne 
of the war and that the breaking out of the war between 
the two sovereigns would not kill this man’s rights, ac¬ 
cording to the laws of Germany, which we now respect. J 

Mr. Gallagher: Your Honor, your findings are all set, 
and I am not discussing the findings. I am discussing the 
conclusions—that Frankenberg was exercising the ri^ht 
after the outbreak of war. 

The Court: Did I say that! 

Mr. Gallagher: Yes, back in the findings. That is riot 
in the conclusions, but you have got the parents exercising 
the control in findings 2, 3, 4, and 5. 
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The Court: I still think so. 

Mr. Gallagher: But they do it through Frankenberg, or 
do you say not 

The Court: I am going to let the record stay as it is, 
as far as the other control is concerned. I am not striking 
the other findings out. You can argue that to the Court of 
Appeals, but you will have argue this with me: I simply 
cannot see how the breaking out of war between Germany 
and the United States, which is an act of two sovereigns, 
could kill a usufructuary right on the part of Wilhelm and 
Marta von Opel. 

Mr. Gallagher: Let us assume that the agency is 
3227 terminated at the moment at the outbreak of war, 
because to hold otherwise would put Frankenberg 
in complete violation of Section 2. So the agency is ter¬ 
minated, because there is nothing to show that he has con¬ 
tinued to act. Is that correct? 

The Court: We will assume that for the argument. 

Mr. Gallagher: We are back to the mother and father, 
and they had a usufructuary right set up by putting the 
shares in Frankenberg. The shares, in 1941 and subse¬ 
quent thereto, are in' the name of Frima. Number one. 
They are not in the name of Frankenberg. They are not 
held in Frankenberg. They are in the name of Frima. 
True, they are in the Adler Bank. 

The Court: That is where you and I differ. This cus¬ 
tody that was gone through for this tax appeal, in my 
judgment, did not break down the ownership. 

Mr. Gallagher: Now, when the shares are back, Franken¬ 
berg is out. They were the people, you found, through 
whom he exercised control. 

The Court: You get the shares out, whereas I do not. 

Mr. Gallagher: They came back to the Swiss Bank. 

The Court: It is all custody rather than possession. 

Mr. Gallagher: We are looking at this thing from the 
question of control— 
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The Court: The way you are arguing, you are ar 
a motion for rehearing. 

3228 Mr. Gallagher: I am bringing to Your Honor’s 
attention something that came to our attention the 

last few days. 

The Court: As Mr. Baum said, this is really a motion 
for rehearing rather than findings, because, frankly, if I 
took that view, I would have to reverse my finding. 

Mr. Gallagher: We wanted to raise this before. We 
wanted tp give you an opportunity— 

The Court: I appreciate that. I do not see how I can 
do it, on the findings of fact proposition. You see, I dif¬ 
fered with you on your view about this passing out of the 
usufruct, and unless you can indicate to me that the Ger¬ 
man law is entirely different from the American law—[the 
law in effect here—it will have to stay that way. Once you 
set up, through a valid agent, the usufructuary interest, 
even though the agent let it go over into Frima for scpme 
tax purpose, it did not indicate any relinquishment 
title or right of control, and therefore you are not 
it pass out of the principal, so to speak. 

Mr. Gallagher: A usufructuary interest. 

The Court: That is right It is not passing out, so it 
does not have to come back. That is where you and I dif¬ 
fer. It does not pass out. 

Mr. Gallagher: Here is where I would like you to btear 
with me. However, you have found, in your opinion, that 
it was through Frankenberg that the father was 

3229 exercising control over the plaintiff, up to the time 
of the— 

The Court: You are talking about a different thing. 
Control is one thing— 

Mr. Gallagher: That is what I am basically directing 
mv attention at—control. 

The Court: There is nothing in here— 
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Mr. Gallagher: There is no possession in the father. 
That is with the bank. Your Honor, if I might submit that, 
just referring back to your findings— 

The Court: What I find is that the possession of 
Frankenberg becomes the possession of the father and 
merges into that and it never goes out. That is what I am 
really in effect finding. Control is another point. That is a 
different point. What I am talking about control, it is a 
different kind of control. The control I am talking about 
is when he was bossing what happened over here through 
Frankenberg. That is a different kind of control That 
might have ended with the war. You might be right on that, 
but I do not think you are right on the other proposition, 
on the proposition that the usufructuary interest comes to 
an end. 

Suppose my wife or my brother or my friend has an in¬ 
terest in certain stock or securities and he lends it to me 
or lets me have custody of it for some transaction. He 
does not divest himself of ownership in it. You do 
3230 not have to get it back to him then. 

Mr. Gallagher: But on the important point of con¬ 
trol, in findings 2, 3, and 4, you find that they had posses¬ 
sion of the shares and you find that on a custodial basis, 
not actually. It is a custodial basis, and you find they 
exercised direction and control over such shares and the 
management, investment, use, and disposition of the prop¬ 
erty owned by plaintiff corporation, and the only pertinent 
time is December 7,1941, until the time of vesting; and to 
support that sort of conclusion of law, the findings of fact, 
in your opinion, reflect that the person who was doing that 
exercising was Frankenberg, down to the time of vesting. 

The Court: There are two forms of control that I am 
talking about. There are two forms. One of them exists 
by virtue of this usufructuary interest. That is number 
one. Now, that did not end, in my judgment. 
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I might grant that you are right on this other kind of 
control, by virtue of what the Supreme Court said, namely, 
that Frankenberg was over here bossing and telling them 
what to do. As you say, that might violate the Trading 
with the Enemy Act. I do not know whether it does or nolj. 
Let us say it does, though. I might say that if it violate^ 
the Trading with the Enemy Act—or, as the Supreme 
Court says, an agency—the boss over here—between a 
person not a resident of Germany and one who is ^ 

3231 resident and a citizen of Germany would be a ra¬ 
tional deduction—that is true. I mean to say where 

an agency of another one over here, an American with an 
agency in Germany, would end at the outbreak of war, 
that is not going to break down his control by virtue of this 
usufructuary interest. 

You may be right, and I do not know whether you are 
right. You may be right, but I am inclined to think that! 
so far as bossing the company is concerned, I am not enj 
titled to presume that after the outbreak of war; but on 
that usufructuary interest, I simply do not think that the 
declaration of war by the United States with Germany 
would break down Wilhelm’s— 

Mr. Gallagher: That is a different point that I won’t 
labor with you. 

The Court: That is right, but that very point would 
constitute the enemy taint and would constitute the right 
in rem that I am talking about in this conclusion of law. 
Do you see what I meant 

Mr. Gallagher: I know, and I am not trying to dissuade 
you, and I know you have made up your mind on that. 

The Court: That is the heart of my decision, and I can¬ 
not believe it is wrong. 

You see, one reason why I do not follow you on your 
Frima proposition as to title going out of him is that it is 
just as much to the interest of Wilhelm as to Fritz 

3232 to go through that tax saving transaction through 
Frima. It is just as much to his interest, it saves 
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money for everybody, and he says, “Sure, I will let that 
colorful transaction of these shares and my interest in 
them—I will let that semblance of dealing with them— 
pass over to Frima,” but that is not what we call a divest¬ 
ing of interest, any more than it was a divesting of inter¬ 
est by Fritz. He held his own interest in that. 

Mr. Gallagher: That is where earlier we wanted to re¬ 
open to take testimony from Dr. Hoffacker and Dr. Kron- 
stein. You found that Wilhelm and Marta, either through 
Frankenberg or otherwise, because they had a usufructu¬ 
ary, which you say is not a loss of right in rem, exercised 
control. There is no evidence of that in the record. 

The Court: You have two types of control. That is what 
you want to get in mind. I think the Government ought 
to have it in mind, too. There are two types of control 
we are talking about. One control is a control which, I 
have found, according to the testimony of experts, existed 
simply by virtue of owning this usufructuary interest. That 
is one type. 

Then there is another type. This may clear it up in 
your mind. There is another type of control that I had in 
mind when I said that I felt that Frankenberg had bossed 
the affairs over here and that Wilhelm had been 
3233 consulted from time to time. I cannot think of any¬ 
thing more logical than one of those pieces of testi¬ 
mony that Mr. Houghland gave. There was one move there 
he was very anxious to make, and it was very obvious that 
he wanted to do it, and there was testimony of his having 
obtained the agreement of Fritz to do it, which was vetoed 
after it had been taken abroad, which was very indicative 
to me, from the meetings that they had, that it was that 
type of control 

I am talking there about a bossing, but the other con¬ 
trol that I talk about is simply that of the usufructuary, 
and there is not anything in here that is inconsistent with 
that. 
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Mr. Gallagher: Which was actually exercised, as you 
find. There is nothing in there to find the exercise of that 
control unless you find Frankenberg exercising it for them!. 

The Court: You and I differ on one proposition, and, 
in my judgment, the usufructuary interest came into bein^ 
by the turning over of the key and the putting up of that 
deposit that vested in the interest of Wilhelm. I think yoiji 
can strike out your agent from that time over, so far as 
existence of that right is concerned. You do not. 

Mr. Gallagher: I say, let’s strike them out. 

The Court: No, but I mean that could have happened 
and the right still exist. In other words, if wh 
3234 strike down your agency, once your right has vested 
and set up anyway— 

Mr. Gallagher: You are pointing up the proposition 
Mr. Boland has discussed before—that that beneficial in¬ 
terest does not constitute taint. 

The Court: I am not giving you taint there. It is one 
step in taint. That is a question, in my judgment, on 
ownership. I guess it is taint, too. I guess you are right. 

I tell you, as long as I have not anything in here that is 
contrary to something that I found, I do not want to chang^ 
it. I recognize your point. It is a right interesting pointj 
and if the defendant were depending in this case only oh 
the control by way of bossing, as I have put it for wantj 
of a better term or a more illustrative term—if they were 
depending on that alone—it would be a very strong case. 
I will be perfectly frank with you on it. In other words, 
it is something I can see the logic of and I would have 
to follow, and that is very reasonable. 

Frankenberg is an American citizen now, isn’t he? 

Mr. Baum: Now he is, but he was not at the outbreak 
of war. He was a citizen of Haiti, which was not at war 
with Germany. 

Mr. Gallagher: But he was a resident here and applied 
for citizenship in 1941. 
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3235 The Court: According to that decision— 

Mr. Baum: The decision would therefore not ap- , 
ply, because it is between citizens of belligerent countries. 

Mr. Gallagher: He is a resident, however. 

The Court: It is perfectly obvious, though, Mr. Baum, 
that if you have an agency to boss affairs here in the United j 
States—an agency of a foreign country—I am not talking 
about ownership now, because I agree with you on that— 
but if he had an agency over here to run these organiza- j 
tions—just like the insurance company—and war is de¬ 
clared with his principal—the country in which the princi- i 
pal exists—I think that is directly in point there. That 
would terminate that agency, in the absence of some testi¬ 
mony to the contrary. 

Mr. Baum: I would respectfully say to you, Your Honor, 
that that is no longer the law. We have won at least six 
cases completely contrary to that case. 

The Court: In the Supreme Court! j 

Mr. Baum: No, not in the Supreme Court. 

The Court: That was a Supreme Court decision. 

Mr. Baum: I realize that. It is a Civil War case. Things 
have changed a great deal. 

The Court: I know that, but that is a reasonable proposi¬ 
tion. ! 

Mr. Baum: If Your Honor please, I submit it is 

3236 not, for this reason. If a German had authorized an 
agent in the United States to boss his property, as i 

you put it, to say that the Alien Property Custodian must 
prove that, after we were at war with Germany, and after 
we could not even communicate with Germany we must 
prove that the German, nevertheless, communicated with i 
the agent and gave him new authority, would mean we 
would never vest a piece of property. ! 

Mr. Gallagher: They can always vest. It is a question i 
of keeping. We have argued that before. i 

Mr. Baum: It is very interesting. 
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The Court: I am not going to decide that, but I 
that is a right interesting point. 

Mr. Gallagher: I did not want to take it up later and 
perhaps find it is correct. 

The Court: I commend you for that. I wish all the law¬ 
yers were as fair. Sometimes I get in the Court of Appeals 
and the point decided is one I have never heard of. I have 
had two happen in the last two years. I never heard about 
the point at all, and it was made in the Court of Appeals. 
I sent for the briefs on purpose. They had not argued it 
at all. There was not any mention made of it. But I do 
appreciate that. 

I do not think there is anything in the wording theije, 
Mr. Gallagher, that needs to be changed. In other words, 
I do not think there is anything in here that is out pf 
3237 keeping with that opinion. 

Mr. Gallagher: What is that, Your Honor? 

The Court: I do not think there is anything in the con¬ 
clusion of law that I have made that is out of keeping wii;h 
that opinion of yours that you have just read. 

Mr. Gallagher: Well, the only point that I can see— 

The Court: For the reason that the usufruct, in n[y 
judgment, did exist, even though we concede that the out¬ 
break of war stopped his agency. 

Mr. Gallagher: Let us say it did, but that does not mea n 
you exercise control because it exists. 

The Court: It means you had control. 

Mr. Gallagher: You say they exercised. It is a different 
thing to say you have control of a corporation than it js 
to say that you exercise control of a corporation. It seems 
to me you need more of an affirmative showing. 

The Court: No. This says, “Subsequent to said gift 
agreement and pursuant to said usufruct”— 

Mr. Gallagher: You say, “Wilhelm and Marta von Opel 
had possession of all of the shares of plaintiff and exer¬ 
cised direction and control,” and presumably down to the 
time of vesting. 
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The Court: I did not say "down to the time of vesting.” 

Mr. Gallagher: I would presume that you meant down to 
the time of vesting unless you put down there some 

3238 date in conclusion 3. 

The Court: This is a conclusion of law. I do not 
want to make it a finding of fact. In other words, I find 
that they exercised control. Well, that really is a finding 
of fact, isn’t it? 

"Subsequent to said gift agreement and pursuant to said 
usufruct”—it is really co-possession. 

Mr. Gallagher: Yes, Your Honor. 

Mr. Baum: No, Your Honor. 

The Court: What is that? 

Mr. Baum: That is something Mr. Gallagher has been 
pounding away at for weeks. They did not have co¬ 
possession. Fritz von Opel testified that he gave Franken- 
berg the only key. You do not get into a safe deposit box 
without a key. 

Mr. Gallagher: Who has co-possession now? If you 
are going to talk about that one key, the shares are in the 
name of Frima. 

The Court: I was thinking about the question of law, 
though. 

Mr. Gallagher: What is that, Your Honor? 

The Court: I was thinking about the question of law. 

Mr. Baum: I do not understand, Your Honor. 

The Court: I am thinking about it as a question of law. 
This is not a finding of fact. I do not know whether you 
need 4. 

3239 Mr. Baum: 5 does not make any sense without 4, 
Your Honor. 

The Court: You do not need to say. You do not need 
much in there. 

Mr. Baum: The reason I think we need 4, Your Honor, 
is because it is a two-step argument. If you say the cor¬ 
poration is enemy tainted and the taint it shown through 
Wilhelm and Marta, that is part of the conclusion. 
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The Court: Wait just a minute, You have this as string 
as you need it, in my judgment. You cover that in your next 
one, don’t you? You have got that. 

Let us take out 4 and make it “the possession and control 
of the outstanding shares.” You do not need any finding on 
that. You are not limiting that a bit. 

The possession is what you talk about in vour preamble 
in your findings of fact, and then you have got that supple¬ 
mented. I do not know whether you have everything in 
there that I have found. I do not think it makes a lot of 
difference, because they are all in there. The nativity of pis 
sister might have something to do with it. Really, the con¬ 
clusion is that as of the time of vesting of the shares of 
plaintiff corporation, they were enemy tainted. 

That is all you need, and the less you say about it, the 
better off you are about it on your conclusions of law, be¬ 
cause you have my opinion telling my views about | it. 
3240 I would make that very simple. j 

Your usufruct is all right. 1, 2, and 3, are all right. 
But I think I would cut out 4, 5, and 6, and just substitute 
a finding that as of the time of vesting of the securities h^ld 
by plaintiff corporation, they were enemy tainted within 
the meaning of so and so. 

Mr. Baum: I think that would make it too general, Yolir 
Honor. 

The Court: You are a whole lot better off. If you make 
it specific, then I have got to write everything in there. I 
mean, I have got to write an argument in there. You do 
not want to write an argument in there. The more general 
it is, the better it is. 

Mr. Laufer is nodding his head up and down; he agrees 
with me. 

Mr. Baum: I do not think he does. 

The Court: I think he does. 

The principal thing you want in the conclusion of law 
is that the decision is in favor of the defendant. That is 
the principal one. 
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Mr. Baum: Yes, but also, as you recall the final argu¬ 
ment, you said it is up to me, paraphrasing the language, 
to decide what the Supreme Court meant by enemy taint. 
We think conclusion 4 shows what is meant. 

The Court: That is a summation of it, that is 

3241 true, but it is really in my opinion. I would rather 
you copy the language of my opinion, because you 

have left out the sister’s reversionary interest, which is 
an item. 

Mr. Baum: Those are items which are set out in your 
findings of fact. 

The Court: That is right, but you are cutting it out of 
here. I think you are much better off if you make it gen¬ 
eral. You are tying me down, and I do not want to be tied 
down on. that proposition, either rightly or wrongly. I 
might as well meet that squarely. I think I am perfectly 
right about it. The Court of Appeals may think differently, 
but I think I am perfectly right about it. 

You have in your preamble—-you have in your findings 
of fact—Fritz’ birth, Fritz’ activities and sports. T think 
you have that in there. You have got his visits. You have 
got his sister’s nativity. You have the mother and father 
having lived there all their lives and being enemies, and 
von Opel’s name was famous in Germany. You have all of 
that. 

In addition to that, you have my opinion summarizing all 
that out, and all you have to say in vour conclusions of law 
is that the circumstances, the ownership of the vested secu¬ 
rities and the interest of the various parties involved, con¬ 
stitute enemy taint within the meaning of so and so. 

Now, you have got the benefit of my views and 

3242 argument by my opinion. You have all the salient 
facts in there. That is mv better than summarizing 

my facts now. Do you see what I mean? 

Mr. Baum: Would you mind repeating what you just 
said? 
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The Court: You think that over. I am not terribly wed¬ 
ded to the idea, but I have had a lot of experience ’With 
conclusions of law, and you do not need a whole lot on this. 
The thing you need is your findings of fact, and my argu¬ 
ments by way of opinion will be pointed up a whole lot by 
your arguments and brief. 

What I do not want to do, and what I do not like to I do 
here, is to limit, as I think you have done here, my conclu¬ 
sions to certain propositions that are not in there. 

If you gentlemen are right in this, you win your case; 
but if you happen to be wrong and I happen to be right, by 
considering these others you might have a little bit of an 
argument there: “Judge Laws cut down his opinion.” 

Mr. Baum: I see your point. 

The Court: You will never go wrong in generalities on 
findings of law. 

Mr. Baum: I hope not. 

The Court: The time you go right is in your findings 
of fact. 

We will leave 1, 2, and 3 as they are and then substitute 
for 4, 5, and 6 language substantially to this effect. 
3243 You can write all of this up, in case I have over¬ 
looked something. 

Just put it that the circumstances of the ownership 
and control of the securities vested by the Alien Property 
Custodian constitute enemy taint, which the Supreme Court 
of the United States has decided bars recovery under the 
Trading with the Enemy Act. They did not define it, tut 
they said it bars recovery. That ownership will get in 
everything that I have said, in my opinion. That will get 
the reversionary interest, it will get Fritz’ mother’s and 
father’s— 

Mr. Baum: It does not get in the bauxite. 

The Court: Ownership and control? That is right. M4y- 
be I should not strike out 6. 
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Mr. Baum: I th i nk possibly the remedy is to write this 
in place of 5 and leave 6 in there. 

The Court: And leave 6 in there, starting out with, 
“Plaintiff’s ownership of Transdanubia.” 

Make this number 5, then: 

“Plaintiff’s ownership of Transdanubia Bauxit, A. G., 
which mined bauxite for the benefit of Germany, is further 
evidence of enemy taint within the meaning of Section 2 
of the Trading with the Enemy Act, and taken in conjunc¬ 
tion with the ownership and control defined in the pre¬ 
ceding paragraph, bars recovery of the vested secu- 
3244 rities.” 

That will get rid of a lot of what you want. 

Mr. Baum: That also eliminates the circumstances about 
Fritz’ citizenship. 

The Court: Oh, yes. We can leave 6, starting that way. 

Mr. Baum: That is what I would suggest. 

The Court: We can leave 6 about like it was. 

Let us put that in the beginning. Put right ahead of 
what I dictated: 

“The circumstances of the acquisition of Fritz von Opel’s 
Liechtenstein citizenship and his attachment to and 
sympathy for Germany,” and then go ahead with what 
I dictated. 

I think I can get that now. 

What about your orders? Have you drawn that? 

Mr. Baum: I had submitted that to Your Honor early 
in March. 

The Court: Have you seen that? 

Mr. Gallagher: It was a long time ago. I do not 
recollect it. 

The Court: You can rewrite this thing. Give it to Mr. 
Gallagher. I would like mv law clerk to correct this 
opinion. 
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How should I handle that opinion proposition? 
3245 Should I substitute it? 

Mr. Gallagher: I think you should substitute 
this for the other. 

The Court: Is that proper? 

Mr. Baum: I think so. 

The Court: Otherwise I would have to say, “The 
following is hereby substituted,” and rewrite the whole 
thing. 

Would you rather have me write it or would you do it? 

Mr. Baum: I can undertake it. 

The Court: I think I can do it. 

Mr. Baum: It is just a mechanical difficulty. Some lof 
the corrections on the findings— 

The Court: All I need to do on this finding is this. 
Here is the judgment, now. It is not a dismissal. 

Mr. Baum: That was on the basis of your opinion. 

The Court: You leave this with me, then. 

You pick up Monday morning, in my office, these not^s, 
and by then I will have taken out of there the corrections 
I want made in the opinion. Then you rewrite the findings 
of fact the way I have marked them. Give Mr. Gallagher 
a copy, and then rewrite the judgment. 

You give me a copy and each side a copy of what I 
dictated there, and then we can try to get it out next weqk, 
about Wednesday. 

! 

(At 12 noon the hearing was concluded.) 


• • # • • 

3248 Proceedings 

The Deputy Clerk: Uebersee Pinanz vs. Tom C. 

Clark. 

Mr. Gallagher: May it please the Court, with respect to 
the plaintiffs motion for new trial, it is not my intention 
to labor Your Honor. Our motion sets forth the basis f |>r 
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the motion probably much more succinctly than I could 
state it orally. 

As we have pointed out in the motion, the existence of 
Miss Firnhammer did not come to our attention as counsel 
until after this trial had concluded. The existence of her 
testimony did not come to the attention of either counsel 
or Mr. or Mrs. von Opel, Mr. von Opel being, as the Court 
well recollects, majority shareholder in the plaintiff corpo¬ 
ration. 

It seems to counsel for the plaintiff that Miss Firnham- 
mer’s testimony has considerable significance when read in 
the light of Your Honor’s opinion and finding, which is to 
the effect that while Mr. Wilhelm von Opel discussed the 
question of a waiver with Dr. Daniel Gros in the year 1935 
or thereabouts, he never did waive his Niessbrauch by any 
statement or act. 

The statements of Mr. Wilhelm von Opel, Miss Firnham¬ 
mer states, were made to her during the years 1935, 1936, 
and particularly in the year 1937, which is after plaintiff’s 
exhibits 96 through 101 had been written and addressed to 
Director Wilhelm of the Reichbank; and Your 
3249 Honor will recollect the testimony of Director Wil¬ 
helm, which is in the record in this case, indicated 
that he advised Gros that the Reichbank felt that it could 
take no steps to endeavor to have any of the income from 
the alleged niessbrauch returned to the Reich. 

Miss Firnhammer’s testimony, I concede, is in a sense 
cumulative, and I am well aware of the rule that testimony 
which is merely cumulative or corroborative is insufficient 
for predicating a motion for a new trial. In this case, how¬ 
ever, proceeding in equity, it seems to counsel for the plain¬ 
tiff that her testimony—when added to the testimony of 
Dr. Gros; Fritz von Opel, the father, wherein he stated 
that he never wanted to have anything to do with the niess¬ 
brauch, that the only purpose was for protection in case of 
need; the testimony of Director Wilhelm that Dr. Gros did 
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come to see him on repeated occasions over a period of j 2- 
odd years; the exhibits which have been introduced; the 
letters corroborating the fact that the matter was taken up 
with the Reichbank; and the fact that we are dealing here 
with the property of a neutral corporation; and, on a strict¬ 
ly one-premise question of law basically, namely, that of 
enemy taint, have determined that this plaintiff corporation 
is not entitled to get its property back and thereby hajve 
confiscated it in effect—it would appear that this testimony 
as to the waiver should move this Court, acting ’in 
3250 equity, to grant plaintiff’s motion. 

Your Honor will also recollect, as is set forth in 
the plaintiff’s memorandum in support of the motion, that 
we set forth there testimony given by Mr. Fritz von Opel 
in the year 1946, prior to the time that Wilhelm von Opel’s 
testimony was taken in Wiesbaden, in which Mr. von Opel 
stated that his father had renounced all claims against him 
and the niessbrauch, and the defendant was well aware of 
this fact, having taken this testimony and its being taken 
at their request before they proceeded to Wiesbaden to 
query Wilhelm and Marta and the others. 

During the course of the proceedings in Wiesbaden, las 
is evident from the affidavits of Dr. Henry Kronstein and 
Mr. Richard Connor, Mr. Wilhelm von Opel was present 
during the taking of the testimony. He was present during 
the taking of the testimony of Dr. Daniel Gros, the author 
of the letters to the Reichbank. If, as we point out in o^ir 
motion and memorandum in support thereof, the defendant 
thought there was anything fabricated, specious, false, 6r 
otherwise with respect to that testimony, they had ample 
opportunity to have questioned Mr. Wilhelm von Opel at 
that time. 

Plaintiff’s counsel, Mr. Richard Connor, did query Grqs 
about these letters in detail. His deposition testimony was 
not introduced, in view of the fact that he was present here 
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in the court as a witness, and Tour Honor will recol- 
3251 lect he testified with respect to each of those ex¬ 
hibits. The father had told him he wanted nothing 
to do with it/and Gros’ job was to take it up with the 
Reichbank to see that it was washed out and that the father 
would be under no further peril or action on the part of 
the Nazi government. 

So for all those reasons, and particularly since the defen¬ 
dant has repeatedly endeavored to make moment of the 
fact that neither Wilhelm nor Marta was specifically asked 
about the waiver, we feel that equity demands that Miss 
Firahammer be heard from; and further, as we pray in 
our motion, that Your Honor, if he were to hear from Miss 
Fimhammer, permit us to bring Mrs. Marta von Opel here 
so that she herself could now testify with respect to the 
waiver. 

That is all, Your Honor. 

Mr. Baum: If Your Honor please, I will try to be equal¬ 
ly brief, but I think certain facts must be pointed out which 
Mr. Gallagher has not made clear. 

In the first place, Mr. Gallagher seems to premise his 
presentation to Your Honor on a request for an exercise 
of discretion. It is the defendants view that there is little 
room left for Your Honoris discretion in this matter, for 
several reasons. In the first place, we strongly contend 
that this testimony of Miss Firahammer is inadmissible and 
would not be ground for a motion for a new trial in any 
event. She says that she heard Wilhelm von Opel 
3252. say that he no longer had any claims against his son. 
Those are clearly hearsay declarations. 

The plaintiff says that those declarations are against in¬ 
terest, but I call Your Honoris attention to Miss Fira- 
hammeris affidavit, in which she herself says, quoting Wil¬ 
helm von Opel, or at least paraphrasing him, that the best 
way out was to explain to the authorities what his inten¬ 
tions had been from the beginning, namely, that he had 
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only wanted protection in case of need and that he did not 
want to have any claims against his son, because they 
would involve him in the strict regulations with regard 
foreign currency. 

In that context those are only self-serving declaratio 


Mr. Wilhelm von Opel, as this very affidavit shows, was 


to 


ns. 


m 


being bothered by the German authorities to bring 
foreign exchange arising out of this usufruct, so for him 
the best way was to say he had no usufruct. 

In fact, this affidavit states above: “He was afraid that 
the Nazi might use what we called the Niessbrauch pro 


vi¬ 


sion of the gift agreement to jump on him anew year afier 
year.” 

Therefore, these statements were nothing more tljan 
efforts by Wilhelm von Opel to get himself out of trouble 
with the Government, and those are not declarations against 
interest. When the German authorities were after him a^id 
he was trying to get out of trouble, he was not mak- 
3253 ing declarations against his own interest. 

But beyond that, I think Mr. Gallagher adverted to 
a very important point on this motion. As we have set 
forth in our memoranda, the courts have stated that there 
are five requirements which must be met in order for the 
court to grant a motion for a new trial as here filed. These 
are that the evidence must be newly discovered evidence; 
that due diligence to discover it must have been shown; 
that the evidence must not have been cumulative or cor¬ 
roborative; that the evidence be material; and that there 
be a probability that it would lead to a different result, j 

We say that none of these requirements has been ir^et 
here, even assuming that these declarations would be ad¬ 
missible. 

In the first place, we say it is not newly discovered, f |>r 
this very simple reason. Attached to the Defendant’s an¬ 
swering memorandum is a statement from Miss Firln- 
hammer which was obtained from an agent of the Fed- 
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eral Bureau of Investigation, in which she states that Fritz 
von Opel came to her right after Your Honor’s opinion 
was handed down and asked her what she knew about this 
case, and she further states, in the very same statement, 
that, from the manner in which Fritz von Opel questioned 
her, she knew that he knew that she was aware of the 
nature of the case, but did not know the exact extent of her 
knowledge. 

3254 I submit that that shows at least knowledge on 
the part of Fritz von Opel, who can well be deemed 

the representative of the plaintiff, that there was a wit¬ 
ness who had knowledge of material facts in this action, 
but who waited until after they had lost the case, as a 
result of Your Honor’s opinion, and then came along and 
looked for additional witnesses. That is not the way to 
establish a basis for a motion for newly discovered evi¬ 
dence. 

I would like to point out to Your Honor in that connec¬ 
tion that that very statement of Miss Firnhammer which 
was obtained by the defendant is contrary to the allega¬ 
tions of the moving papers themselves. The moving papers 
contained a double hearsay statement by plaintiff’s coun¬ 
sel that Fritz von Opel told them that Margot von Opel had 
spoken to Miss Firnhammer, whereas the true story, from 
Miss Firnhammer’s mouth, seems to be that Fritz von Opel 
came running after her as soon as Your Honor’s opin¬ 
ion had been filed andl read. 

Furthermore, Miss Firnhammer, in the affidavit which 
plaintiffs have submitted, says that she took the place of 
a daughter, with respect to Mr. and Mrs. von Opel, after 
their own daughter had run away to Switzerland. 

It seems to me, and I believe it should to the Court, 
that it is somewhat incredulous to believe that no one 
thought of asking a person who was on such intimate terms 
with Wilhelm von Opel and Marta von Opel, whether 

3255 she knew anything about this case before they came 
to trial; and I think that the failure to ask her, if 
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there was a failure, was certainly a showing of lack of due 
diligence in preparation for the case for trial; and that 
seems to be what is inherent in this motion. 

Furthermore, Mr. Gallagher admits that the testimony 
is cumulative or corroborative. I would like to point out 
just how strong that is to Your Honor, by virtue of the 
two cases which we have cited in our memorandum. 

There was the Woolworth case, which is cited on page 8 
of our memorandum, which was a negligence action. After 
judgment was rendered, a motion was made for a new 
trial on the ground that evidence had been discovered as 
to the identity of the shoes which the plaintiff had been 
wearing at the time of the accident. Testimony as to those 
shoes had also been adduced at the trial. The Court denied 
the motion, and the denial was sustained by the Fifth 
Circuit Court of Appeals, on the ground that this was an 
issue which had been litigated and that a motion for a neW 
trial is not a basis for relitigating old issues. 

Then I also call Your Honor’s attention to the Prisame^it 
case, which was a criminal prosecution for larceny, and it 
was alleged to have occurred in Georgia. The defendant 
produced evidence at the trial by witnesses, who testified 
that he had been seen in New York City on the date 
3256 of the alleged larceny. He was nevertheless con¬ 
victed, and he then filed a motion for a new trial 
on the ground that he had found additional witnesses who 
would testify that he was in New York City on this day 
of the larceny. The Court specifically overruled the mo¬ 
tion, saying that that was not proper ground for a motion. 
It would merely add to evidence which was in the record, 
and it had nothing new. It was merely cumulative and 
corroborative of evidence previously introduced. 

That is exactly what we have here. Fritz von Opel tohk 
the stand, as Your Honor well remembers, and for the 
first time we heard testimony in this case that there whs 
a waiver in 1935, at the very time when the Gold Case whs 
pending in the United States courts. 
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Dr. Gros took the stand and said the same thing. 

They produced documents which they claim showed 
waiver. 

Then that is where it stops. 

We produced evidence to the contrary. We produced the 
testimony of Mr. Houghland and Mr. Crittenden as to 
declarations and admissions which were inconsistent with 
the waiver; and that issue has been fully litigated from 
the very beginning. 

It seems to me that certainly there is far less room for 
the exercise of the Court’s discretion in a case such as this 
than there was in a criminal prosecution, where certainly 
the Court is even more zealous not to deprive a per- 
3257 son of liberty if there be any ground for avoiding it. 

So I submit, Your Honor, that the evidence is 
purely cumulative and corroborative and there is no basis 
for this motion. 

There are just one or two further points I would like to 
make. Mr. Gallagher in his papers, and again today, has 
stated to Your Honor that at the time of the taking of the 
deposition in Wiesbaden the defendant’s counsel did not 
ask Wilhelm and Marta von Opel about any waiver. I 
think that is a very interesting point. We were cross ex¬ 
amining the man whom we claimed to be the real owner of 
this property. He testified that he did not own the prop¬ 
erty, that he had nothing to do with it, that he never had 
any usufruct. 

Yet the plaintiff, who has the burden of proof in this 
case to show non-enemy taint, never asked him whether he 
had ever waived any usufruct; and they now say that it 
was our duty to ask Wilhelm and Marta von Opel whether 
he had waived. To me that is synonymous to expecting 
the United States attorney to ask a defendant, “You did 
not commit the crime, did you!” I think that is all it 
amounts to. 
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Then in the affidavit of Dr. Kronstein and in the affi¬ 
davit of Mr. Connor, who was then taking the deposition as 
counsel for the plaintiff, the incredible statements are made 
that they did not think it necessary to ask Wilhelm von 
Opel as to whether he had waived or not. To m£, 
3258 Your Honor, that is completely ridiculous. You cer¬ 
tainly would think it necessary to ask the persons 
who were the alleged holders of a usufruct whether they 
had waived it or not and not expect to come into court 
and prove a waiver by purely secondary evidence. 

Now they come in and they say, ‘Wilhelm von Opel is 
dead. We can’t get his testimony any more. We will give 
you hearsay testimony as to whether he waived it or not. 
And that is what the result leads to. 


Furthermore, the evidence which is contained in Mis|s 
Firnhammer’s affidavit, as Mr. Gallagher apparently very 
well recognizes, does not relate at all to any waiver b^ 
Marta von Opel. Marta von Opel, as Your Honor will re¬ 
call, also held the usufruct. It was held by both, but thifc 
proposed witness would only testify as to a waiver by 
Wilhelm. 

Plaintiff’s answer to that is that the Court well knows 
that Wilhelm managed everything on behalf of his wife. 
There is no such testimony in this record, nor is there any 
testimony that, under German law or any other law, Wilr 
helm von Opel could waive a property right, an in reni 
right, belonging to his wife. In fact, that is not the law. 

So that I submit, Your Honor, that even if this testimony 
were admitted, there would still be a failure to show thai: 
Marta von Opel had ever relinquished anything. 

As to the prayer for reopening this case for allow- 
3259 ing the testimony of Marta von Opel, I see no basis 
upon which that can be raised at all. Certainly that 
is not newly discovered evidence. There is no claim that 
it is subsequent, and no claim could be made. All that \{ 
can be is that there was neglect in the preparation of the 
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case, and I submit, Tour Honor, that that is the basis of 
this motion. 

I should also like to call Your Honor’s attention to this 
deposition in Wiesbaden, to which plaintiff has referred. 
There is not one word in this deposition, by Wilhelm von 
Opel, Marta von Opel, or Daniel Gros, to the effect that 
Wilhelm von Opel or Marta von Opel ever waived their 
usufruct. The closest you come to it is in the testimony of 
Daniel Gros, in which he says, “I advised Wilhelm von 
Opel that the only thing for him to do was to abandon 
his usufruct.” That is not testimony as to waiver. 

The exhibits to which the plaintiffs referred are also 
interesting, since three of them mention no waiver at all. 
One of them refers to a waiver which is to be written up 
in the future, and the other two are memoranda submitted 
by Daniel Gros to the German authorities, in 1936, the year 
after the waiver was alleged to have been made, in which 
he asks the authorities to find as a fact that there is a 
claim in existence against the son. 

I submit, Your Honor, that on the basis of all this there 
has been a complete failure of meeting the heavy 
3260 burden which is imposed upon the plaintiff in order 
to secure a new trial after a lengthy and protracted 
one such as we have had. 

Your Honor will well remember your comment to Mr. 
Gallagher last March, when he mentioned filing a motion 
for a new trial, in which you said, “You had better labor 
pretty hard as to why you could not get it before you tried 
this case.” I think that ruling holds. 

Mr. Gallagher: I have nothing to say, Your Honor. 





